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opinion*  J«ntt*ry  -  Jun«  I960 


*A* 


Year  I960 
Opinion  No 


"ft  si  Iroad  crossings:   expense  of  additional  street  light- 
ing at  crossings  as  alternative  protective  measure 


AGENCIES 


iees;     power  of  board  of  Supervisors  to  regulate   the  fees 
charged  by   employment  -  located   in  San  rrancisco 

AttKBKftENT 

CAIR  and  008F|      legality  of  -with  torepresent  city   and 
county  before   state  legislature 

Joint  powers;      unification  of  operation,   control  and 
management  of  bay  area  harbors,   bridges  and  airports 

AIRPORT 

Inspection;   duties  of  Agricultural  Commissioner 

ArtALL/»l'iA:,Iu.„ 

County  clerk  and  county  recorder;  combining  the  offices 
with  the  county  clerk  designated  to  be  the  supervising 
officer 

A^LND,i;;,T 

hule  10,  civil  service  •oonlssioa  re  temporary  position 


APP1  AL 


"second  residential  to;xna;uercial;   Has  on  ie-i.mer  son   streets, 
protest   to   rezoning;   bowling  alle;, -saloon 

APPLICATION 

Alien;  employment  by  Redevelop/sent  «,  (..x,,  of  pera>  n  not 
a  citizen  of  the  United  States 

board  of  Equalization;   need  of  definite  formula  from 
whlca  to  determine  the  fair  assessment  value  of  real  pro- 
perty 

Russian  Hill;   effect  of  rezoning  on  pending  -  fjr  build- 
ing pen- lit 

APPOINT;-..: 

Librarian;      termination  of  - 

iir      OPRIATIO.i 

iwerv   lorundage   collection;      leg&lity  of  -  to  De  Young  Mem- 
orial Museum  for  exhibition  of  oriental  art 

Director;      legality  of  assignment  to  director  of  -  of  dut- 
ies as  head  of  hall  of  Flowers 


3419 

mi 

3432 

1437b 

1437 

11+17 
3433 

3420S 

3416 

345bA 

3429 

3433 

3425 

1422 


*A*  Year   I960 

Opinion  Ho 

ASSESS;-/ 

Street  improveiaents;      validity    *fj   Allison   street  and 

others  II4.2I 

ASSOCIATION    0/  bA^  AF.LA  QQVER^MfeKTS 

/.eub'ersuip  J      legality   ot  mSSSmwmbip   in  proposed   -  by   CCi  214.3/4. 

ATTOi-.tJ  ,    LLM-LAU   Oi    DL^INQUI  BE 

kiank;     whether  classes  excepted  frora  civil  service  exam- 
ination procedures  in   charter  |Xk2  may  be   designated   as 
next  lower  rank  or  ranks  from  w.iicn  promotion  will  b©  iaade, 
£20  -  ikM 


-B-  Year  I960 

Opinion  No 

Retired  members  of  iiealtu.  I  ia.ua;  legality  of  payments 
to  lis  alt  a.  Service  System  by  members  of  all  plana  to  be 
applied   to  -  for  retired  imrttiH  14-15 

Social  Security;     validity  of  proposed   ordinance  relating 

to  coverage  of  ■§&&•!*  of  CSJ    retirement   system  under 

social  Security;   guarantee  of  minimus}  -  under  co-ordinated 

plan  i)|i},[ 

.vorkaaen's  Compensation;      reaponaibllity  of  providing  -  for 

Health,  Service  Syatera  employees  11^28 


BID 


Portsmouth  Square;  parking  lease;  validity  of  conditions 

imposed  by  New  York  Life  Insurance  Co  for  acceptance  of  -      1427 


BILLBOARDS 

iiunters  Point  area;   proposed  ordinance  restricting  -         H+I4.6* 

BOARD  Of   PUagl  S 

Conflict  of  interest;  whether  present  respecting  members 

of  -  whose  firm  contracts  with  city  Uj-56 

BOATS 

epair;  regulation  of  boat  repair  saops  by  Fire  Department; 
requirement  of  permit  to  operate  Hj-39 

BOS  PS 

Parking  authority;      can  city  and  county   of  San  Fr&nciso   le- 
gally sell  -  under  under  existing  law  li+40 

ttUWLl...,-    ALLgg 

i-,.aso n I c -Lme r so n   streets;      reasoning  ffJMM  second  residential 

la  commercial,   Blumenfeld   interests  llp20B 

BRUMDAOE.    AVERY 

Art  "collection;      legality   of  appropriation   to  De  Yount:  ;.u- 

seum  for  exhibition  of   oriental  art  W\?5 

BUILDINU    CODE 

Hilton  dotei;     discretion  of  Public  Works   to  waive   specific 
requireioents  of  San  i  rancisc  >  -  and  housing  code  and  allow     2- 
quivalents  thereto  as  respects  fire   protection  provisions  1J;U3 

aUP.?«S-EWJS»  ACT 

Senate  bill  1106;      construction  of,    .<:tate  vaster  Plan  Act; 
concurrent  resolution   irite   pmftlnf   act  of  no   legal  effect  li+2o 


•B*  Y«ar  I960 

Opinion  Ho 

^j^  Cabin  RohoolJ   §5311+03  ■«  31431*  California  Vehicle 

Code  re  1*4-33* 

"BUY  AMERICAN" 

roreign  materials;   effect  of  federal  treaties  upon 
state  statute  restricting  public  purchase  of  foreign  ma- 
terials 1423a 


BOARD  01-    SUPERVISORS  year  I960 

Opinion  No 

ALLISON    STREET 

Assessment;      proceedings,   validity  of  improvement  of 

-  and   o tilers  1421 

|      -AL 

Pecond   residential   to  commercial;     masonic -Emerson   streets, 
bowline  alley-saloon  1420B 

association  Oi    ,^y  a  Pi.;.  ■-;;v;     .       >:■:. 

"~TTe~5ersTiTpl      legality  of     lembership  in  by  CCSF  1434 

AVERY   BRUNDACiE  COLLECTION 

Appropriation;      legality  of  appropriation     to  tUSU  De  Young 
e-.orial     .uaeum  for  exhibition  of  -  1425 

BIL.EOARDS 

ounTera  Point  area;      proposed  ordinance   restricting  144&A 

BOARD  OF  EQUALIZAT101 

Applications;     need  of  definite  formula  f m  wnica  to  de- 

ten.iine   tne  fair  assessment  value  of  real  property  145  b.* 

build:  Ha  record 

ordinance;  may  a  report  :>f  residential  building  -  be  re- 
quired prljr  to  sale  or  exchange  (supplement  to  opinion 

iW)  1412 

BORhS-POETfcR   ACT 

Senate  bill   1106;      construction  of  -  July  10,    1959;    atate 
Water  Plan  Act; concurrent  resolution  interpreting  act  of  no 
legal  effect  1426 

.    AJF    CISg 

ees;     power  of  jsoard  of  Supervisors  to  regulate  the  fees 
charged  by   -  located   in   £an   Francisco  1449 

J-BEEKAYS 

*reas  abjve  and  below;   utilization  of  for  commercial  and 
industrial  purposes  M|171 

o'jl  ■  ,'    POWERS    AUhL    .    ■      i. 

Unification;      operation   etc   of  bay    area  harbors,   bridges 

and  airports  I437ij 

LOO  CABISJ    SCHOOL 

WT    ii 31400    ■  31401   of  California  Vehiote    Code   re  1433A 

obLiaAXiON 

TetTre.'ient   System;      Redevelop.aent  Agency  employees;   may 

ard   obligate   itself  fjr  future   adjustments   in   costs  1452 


BOARD  OP  SUPERVISORS 


Year  I960 
Opinion  'Jo 


OLD/. 


Payments;      eligibility  for  aid  as  affected  by  personal 
property  holdings  of  recipient 

PARKING 

Aoglej     Pftla  Avenue  between  u-eary  and  California  streets; 
liaDiliuy  of  city 

r'ark"Lui  lease;     validity    <*?  conditions  ic< pMMMl  by  ftf* 
York  Life  Insurance  Company  for  acceptance  of  bid 

PRISON  LR£> 

Liuployaent;      authorization  of  payment  for  work  done  by 
county    jail   - 

REAP]  ■  ■ I 

CAIRJ   legality  of  proposed  agreement  with  Calif ornians 
Against  Inequitable  Reapportionment,  Ino»  to  represent 
city  and  county  before  atate  legislature 

SAM  FRANCISCO  U  I       .  -RAP.Y  D/.    "   ;  OUhDATlO^ 

Taxation  |   claim  for  refund  of  195^-19^9  taxes 


SIOHS 


Crock  restrictions;   installation  of  truck  restriction  • 
on  unaccepted  streets 


SKYL; U  J10NAL    PAPi.WAY 

hesoiutionj'  participation  in  parkway  program;  clarifica- 
tion of  position,  approval  of  routes 


Route;   resolution  "Approving  Proposed  : oute  for  - 
tween  taa  franc isco  and  Santa  Cruz";  saving  clause 


iS- 


•.overage;      employees  of  tne   CCSP  who  are  O0k     e  ^uers  of 
tne  retirement   system;   validity  of  enactment  bf  ordinance 

ordinance;     validity  of  proposed  ordinance  relating  to 
coverage  of  members  of  GCSf  retirement   system  under  -   ; 
guarantee  of  minimum  benefits  under  c  o-ordinated  plan 

SIRET--T   LIGUTl./q 

railroad  crossings;      expense  of  additional  -  at  railroad 
crossings  as  alternative   protective  measure 


TAXLS 


c^inquency   penalty;      effect  on   conditional   payments, 
i."  at oma-  Fourth,   I  n  c 


1431 

U»30 

1455 

142  u 

11+2  OA 

1450 

1414 

1U19 

UlloA 


BOARD  GT  SUPERVISORS  Year  I960 

Opinion  no 


TAXI GABS 


Permits;   complete  revision  of  existing  police  code  pro- 
visions regarding  issuance,  t  ransfer  and  termination  of 
permits  1|+3U 


;iaa>n  and  Pine  streets;   It  ality  of  marking  -  on  soutn- 
east  corner 


Ikk? 


-C-  Year  i960 

Opinio. 

GAL:  ft   AIM  ST  IHEQglTABLg  RlCAPPORTIOttHEHx.   IHC. 

epresentation;      le^alit}'    of  ?  roposed  'agreement  with  - 
topspresen;  city  and  oounty   before  state   legislature  1432 

COLLATION 

fax  penalty;   of  fact  on  conditional  payments  1416A 

CLAIMS 

ranoisco  Contemporary   Dancers  foundation;      -  for  re- 
fund  oi   lf$6*!H9    taxes  1443A 

San  Francisco   Water  Department J      applicable   law,   govern- 
ment code  i§600  to  303,    charter  §87  1420 

V/ater  Department  employees;      eight  employees  for  retroac- 
tive overtiiaa  pay,    §151*3  1451 

COU.LCriON 

Avery  Brundage;      legality  of  appropriation  to  Hefi«   Do 

gWI|  memorial  suaeua  for  exhibition  of  oriental  art  1425 

COMMISSIONER 

ricultural;   duties  of  -  of  CCSi ;  effect  of  state  law 
tnereon  1437 

COhl.-^:,..  jn 

Operators,   Candlestick  Park;      travel  time;   municipal  rail- 
way assignments  1  i|J|l 

Prisoners;      authorisation  of  payment  for  work  done  by 

county    jail  prisoners  14-54 

__ AJ I 

fixtures  in;      effect  of  §12l4.3b  of  COP  on  definition  of 

fixtures   in   -  proceedings  U+l^A 

__ ...■  .   Of   1    tlTjLl: 

..jard   of  Examiners;      wh.et.ier  present, respecting   .member  of 

Board  whose  flrr.  contracts  with  city  1456 

Don  l'azaciterly;      round  Abatement  Center  c  ontract,    no  -   un- 
der §222  and  222.1  11*46 

Golden  Gateway   project;      -  and   incompatibilities;   appli- 
cability of  law  governing  the   same   to  FUC   commls sioner 
acting  as  attorney  for  bidder  on  redevelopment  plan  "• .  "  1413 

6»B«   oreenstone;      commissioner  of  Housing  Authority;   pri- 
vate  activities  involving  redevelopment  Agency  projects  143 f 


Year  i960 
Opinio.        I 

C      ■    -     - 

Construction;      applicative   of  California  L-utc    Tax    t- 

completed  -  for  f  urniauin;,  arid   installation  of   steel 

snelvlng  1413A 

Sound  Abatement  Center;      lo&ALltj    of  center-  ~;   no   co   - 

flict  of  interest  under  61222  h  222.1  of  caarter  1446 

CO,,!;  a        DMS 

ueaTtn  Service;      legality  of  payments  to  system  by  mem- 
bers of  all  plans  to  be  applied  to   the  benefit  of  retired 
:  ibers  lit-15 

Social  Security;      e*nployees  of  CC3I'  who  a  re   not  :r«jmbers 

of  retire;iient  system;  validity  of  enact.Tient  by  ordinance       145 0 

COCPLHATIUH 

MuiuSlj      joint  powers  agreement;    unification   vf  manage- 

iuent,   operation   and   control  of  bay  area  narbors,   bridges 

and  airports  343 fB 


.  :AGE 


•altb  Service  employees;   responsibility  of  providing 
^or^mens1 Compensation  -  for  tie&lta  Service  employees       1423 

Street  lighting;   expense  of  additional  lighting  at  - 

as  alternative   protective  measure  3419 

health  board  meeting;      legality   jf,   date  of  i<ov   17»    1959       14* 


ChARTEF  SECTIONS  Year  I960 

Opinion  No 

SECTION  2k 

Re'  issuance  of  permits  1418 

ggTIOH  41 

He  director  of  rtryblng  Arboretum  1422 

:■  .   ■  42 

P.e  controlof  recreational  facilities  1421a 

SLCTIOft  If  3 

Re  appointment  of  librarian  1433 

SECTION   53 

;  e   compensation  of  municipal  railway  operators  1441 

SECTION    8f 

f'e  cLaims  against  oit^   and  county  of  San  i-ranciscj  1420 

3£CTI-J:i    lijl   ie   HfQ 

Re  temporary  position  1439 

SECTION    142 

Re  examination  procedures  U|l{? 

SECTION    1J4.6 

Re  extension  of  probation  1445 

SECTION    151*3 

M  overtUie  pay   for  eignt  Water  Departiuent  employees  1451 

SECTION   165*6 

Be   social  security  145 3 

SECTIOU    172.1.14 

R«  responsibility  of  city  as  t o  c ontributton  of  funds  1428 

SECTI'ji:  222  -c  222.1 

e  conflict  of  interest  1446 


CHIEF  ADMIIilSTPATIVE  OFPIC}  Year  I960 

Opinion  No 

AQKL  CULTU EAL    COi-iai S£I  ■  - 

duties;      effect  of  a  tate    law  on  duties   of  -   of  c  ity   and 

county  of  San  Francisco  1U37 

County  clarit  and  county  recorder;      combining  offices  of 

with  the   county    clerk  designated   to  be   the   supervising 

officer  lij.17 

ORDIHA.fCL 

License    tax;      request  for  preparation  of  -  1433^ 


CITY  PLANNING  DEPARTMENT  Yaar  I960 

Opinio:   | 

BOWLING  ALLEY 

Appeal "frora  rezoningj   second  residential  to  c  o««iarcial, 
Masonic-Jimerson  streets;  Blumenfeld  interests  1420a 

RUSSIAN  HILL 

Building  permit}   effect  of  |%9  Planning  cod©  on  building 

perrJ.t  approved  by  Board  of  Permit  Appeals  H4.I8 

hezoning;   effect  of  rezoning  on  pending  application  for 

building  perait  1429 


VAMj 


Mason  and  pine  Streets;      legality  of  action  of  City  Planning 

Coaaoi salon;    parking  -  1447 


CIVIL  SERVICE       :  IOK  Year  I960 

Opinion  o 

-___ /} 

hank;  whether  classes  excepted  from  civil  service 
examinations  in  charter       :j   be  designated  as  next 
lowerran::  or  ranks  froiu  w.uc.i  promotion  will  be  made, 
I  >  -  11*42 

£ 

~  Military;      rit;ht  to  extension  vraen  employee  requests  an 
extension  of  original  term  of  enlistment  service,   or  tjur 
of  duty  1423 

also  li+36 

OVERTIME, 

Water  Department  e^plojees;      claim  of  eight  employees 

fjr  retroactive  -  pa;,,    *151«3  1451 

FBOdATf 

x tension;      civil  service  employee  lkk$ 

RULE  IS 

ondmentj   amending  *  section  4  to  extend  the  tenure  of 
temporary  (or  seasonal)  positions  1430 


CONTROLLER  Year  I960 

Opinion  o 

Municipality;  -  by  w  rit  of  attachi-ient  levied  on  muni- 
cipality; $710t  California  Coda  of  Civil  rroeadure  Con- 
strued 1424 

_j1 

Public   liability;      defluition  of  bodily   and  personal  in- 

.  JP:.ag 

TJ2  starters;     retroactive   premium  pay   for  starters  1U35A 

SOUUD  ADA1IHBIT  CI- 

Contraot]      legality    jf  -   contract;   no  conflict  of  interest 

under  charter   .,222  arid  222*1  1446 


COL.  ix   CuxJUK  i«ar  I960 

Opinion  Ho 

.....    - 

kwmS g—MJlo»|     MMbl&lAf  tue  ofiiccr  of  county  clerk 

and  count j   reorder  11*17 


-  -  Year  I960 

Opinion  No 

overt!;*;      claiaj  of  ed^ht  t<;at«r  Department  employees 

for  retroactive  pay;    *151«3  1451 

redevelopment  Agency;   may   board  of  Supervisors  obligate 

iteelf  for  future  adjustments  in  costs  re  retirement  eye** 

teat  for  -  1452 

Allen;  -  by  Redevelopment  Agency  of  person  who  is  not  a 
citizen  of  tae  United  States  1416 

".  xiensiow;   right  to  military  leave  wiere  employee  volun- 
tarily requests  an  extension  ol  original  term  of  -  service, 
or  tour  of  duty  1423 

also  1436 

Hi* TEKPBISE   COMHB ! :CI AL  COMPAQ Y 

I ■-te'e'l  snelvlng;      application  of  state  sales  tax  to  collated 
contract  for  iurnisalng  and  installation  of  steel  shelving       1413A 

..RTAIHKENT 

Ordinance  no  334;      interpretation   of,   regulation  of  nignt- 

club  acts  1426a, 

DIAM1HATIU;<S 

Promotional  procedures;     whether  classes  excepted  from 

civil  service  -  may  be  designated  as  next  lower  rank  or 

ranks  from  whloh  promotions  will  be     sade      0*20)  1442 

EXCiiftKGE 

Report  before  -  of  property;  may  a  report  of  residential 
building  record  by  required  before  -  or  sale  (supp  lenient 
6 j  opinion  no  1409)  1412 

EXEMPT I 

health  Service  System;   !  osalie  enfold;  membership  in 

:,,stem  after  retirement  142/A 

JSlCiM 

Military  leave;      cly<;«  Gnstot,   BJftf  general  clerk  typist, 
(supplement   to   opinion  1423)  I436 

Probation;    civil  service  employee  1445 

Tenure;      amending  civil  service   commission   rule  15,    V4  to 

extend  the  tenure  of  temporary    (   or  seasonal)  positions  143® 


-F-  Year  I960 

Opinio: 

;.  v. 

Prison;      authorization  of  pay.. en  t   tor  vork  done   by 

cju:.t„    jail  prisoners  1454 

imploy^ent  agencies;     power  of  board  of  Supervisors  tj 

regulate   tae  *  charged  by  agencies  located  in  San  }  ran else >     \hH9 

F1XT 

Condemnation  proceedings;   effect  of  il24tib  CCP  on  def- 
inition of  •  in  proceedings  1414a 

Trucks;   installation  of  truck  restriction  signs  on  un- 
accented streets  1455 

Assessment  valuation;   need  of  definite  *  from  which  to 
determine  tn«  f  si  r  assess  itnt  value  of  real  property        1456a 

~  -arnisiuuent;   bv  writ  of  attachment  levied  on  aunioipal- 
ity;  i713  California  :ode  of  civil  I rooeduru  construed      1424 

Public;   gift  of,  retroactive  pre. dura  pay  for  ?  132  star- 
ters 1435a 


HI   Dl  PARTMLN?  Year  I960 

Opinio: 

SrfOi: 

Boat  repair;     regulation  of  •  by  Fire  Department}   re- 
quirement of  penult   to  operate  1439 


Ysar  1963 

Opinio. 


.el;  ality;      -  by  writ   oi    a.ttac  oaent   lev  ltd   on  munici- 
pality;   i713»   83?  construed  11+24 


...:■■..     /■      j     ■• 


j.iflict;      ef  teot  of1  federal  treaties  upon  state   statute 
restricting  public  purchase  of  foreign  materials  U42J/, 

Oil'? 

Skyline  Parkway;      route,   Lincoln  :  ark,   Great  WlglWijj) 

Fleishaeker  playground  and  Zoo,   water  saed  lands  1  ,j),- 

^y-.LD    . .  .   /»■  -x'.i  M'fy 

objectives;   Joint  powers  agreement  to  acooraplieh  objec- 
tives of  -  11*3/ 

Conflict  of  interest;  incompatibilities;  applicability  of 
law  governing  tue  se,ie  to  F 0 ■::  commissioner  acting  as  at- 
torney for  bidder  of  redevelopment  plan  |  U4.I3 

-■    /-I.    -t/oi'£  Cv>M 

§  j603  to  803;      clai  ;ut  against  the  city  and  count;    of 

Francisco;    applicable  law,    *  arid   caarter   ,37  1420 

GRATUITY 

5 132  .^olX  starters;     retroactive  premium  pay  f  ;>r  1435-*. 

also  3435 

C»B»   uRLLNSfv, 

Confliofc  of  Interest;     private  activity  involving  redevel- 
opment agency  projects  1437* 


Y«ar  I960 
Opinion  No 

..,WUS 

•  ■fi'Mrj      Xagalltj   of  ttsal^  .    ;f  dutiss  of  head  of 

-  la  director  sf  AitaMNtf  1^22 

HIL 

Building  code;   discretion  of  Department  of  Publio  Works 
tjw.iiv«s   s   ecifio   rt  :ts  of  bulldin^  ead   h^>usi 

c^des  and  allow  equivalents  t  hereto  as  rasps  cts  flra  pro- 
tection provisions  lkk-1 


rfEA.,  BOAF:P  *•**  I960 

Opinion  No 


17 »   1959  _,  __ 
.,,,^Ti^j      regulations  calling  a  apeeial  meeting                          1413B 


PASXIIiTS 
benefit a{      legality   of  -   to  .lealtn  Service  System  by  Met- 

ber*  o±   all  .lass   t;  be   applied  to  the  benefit   af  retired 

ue.bera 


1415 


"osaiio  Jeiifeld;       habere  nip  in  iiealtia  service  Syeteifi 

after  retirement  1427A 

Oovaraea;      reoponaibility   of  pvovttlag  -  coverage  to 

aeaitii  service  I :.jate  I  e-aployeea  lU2o 


HOUSING  AUTHORITY  Year  I960 

Opinion  No 

CONi'LICi'   P.-    I  .TERLST 

Coinmlssionerj      private   activity  involving  Radavelopment 

Ag«ncy  projects  3437A 


-I-  Year  I960 

opinion  no 

IMPROVEMENTS 

Allison  street;  validity  of  -  of  and  others  1421 

i.jsi'Ixti 

Quarantine!  duties  of  Agricultural  Commissioner  of  city 

and  county  of  San  Kranciseo!  effect  of  state  law  taereon      lit-37 

1    :;.;.  frfTIOM 

Street  limiting!      expense  of  additional  limiting  at  rail- 
road crossings  as  alternative  protective  csMUMPtJ    16 tn 
Harrison  streets  1,1; 

1  -..!.   *■   Ci 

Public  liability!   definition  of  bodily  and  personal  La- 

Ju^y  2453 

Portland  Post  Office  Corporation!   is  •  in  legal  for  in- 
surance companies  in  California  2446U 


Year  I960 

Opinion  fco 

a20,        E",  ,_  L.C:  .  ,   ,.   I..  ;,!.:■         __ 

"ankj  whether  classes  excepted  fror.-i  civil  service  ex- 
amination procedures  In  charter  }l\2   **j  bj  designated 
as  next  lower  rank  or  ranks  fron  vhieli  proration  will  be 
made  Hu*2 


-L-  year  I960 

Opinion  No 

LAC. 

Overtime  pay;   claim  of  eight  Water  Department  employees 

for  retroactive  overtime  pay;  §1510  1451 

LEASE 

North  Center  Parking  Cooperation;   Portsmouth  Square  park- 

-  ;  validity  of  conditions  imposed  by  New  York  Life 
Insurance  Company  for  acceptance  of  bid  ii{?7 

LEAVE 

educational;   extension  of  probation  thereof  by  civil  ser- 
vice employee  11445 

Military;   Clyde  w.Gnstot,  B512  general  olerk  typist;  sup- 
plement to  opinion  no  1423  1436 

Military;   right  to  wiere  employee  voluntarily  requests  an 

extension  of  original  term  of  enlistment  service,  or  tour 

of  duty  1423 

LIABILITY 

Angle  parking;   Palm  Avenue  between  Geary  and  California 

streets;  -  of  city  1430 

California  sales  tax;   application  of  to  completed  con- 
tract for  furnishing  and  installation  of  steel  shelving       1413A 

Injury;   public  -  insurance;  definition  of  bodily  and  per- 
sonal injury  1453 

LIBRARIAN 

Resignation;   termination  of  appointment  1433 

Volunteers;   liability  of  city  in  case  of  person  injury       1444 

LICI: 

B"oat  repair;   regulation  of  boat  repair  shops  by  Fire  De- 
partment; requirement  of  permit  to  operate  1439 

Employment  Agencies;   power  of  Board  of  Supervisors  to  re- 
gulate the  fees  charged  by  employment  agencies  located  in 
San  Francisco  1449 

Tax  ordinance;   firms,  corporations,  etc,  other  than  local    1433B 

IilC-hr-  j 

Street;   expense  of  additional  s treet  -  at  railroad  crossing 

as  alternative  protective  measure  1419 


-L-  Year  1960 

Opinion  No 

UNCOUN    PARK 

Skyline  Parkway;     proposed  route*   saving  clause   in  res- 
olution U4.20A 

U>A1< 

Portland  Post  office  Corporation;      is  investment  in   Cor- 
poration legal  for  insurance  companies  in  California  Hji^bb 

LOG   CAbia    SC:iOJL 

iius;      7T3Ii4.00    i  31ipi  af  tae  California  Vehicle    Code  1433A 


Year  1960 
Opinion  Ho 

rial!  of  ^lowers;     locality  of  a  asignaent  to  Director  of 

Arboretiun  of  dutlaa  as  head  of  .all  of  Plowera  1422 

'a  jp> 
~~o.fl  Let  of  intereat;      incompatibilities;   applicability 
of  law  governing  tae  aula   t>o  TQt   coiu^asioner  acting  aa  at- 
torney for  bidder  on  redevelopment  plan  I  14-13 

■USOa    *  PINE  STRfc 

Farking  variance;      legality   of  at  -  1447 

.^___; •  ^;:.-.^s 

:e»onlng  second  reaidential  to  c  oratfiereialj   protest,    bowl- 
ing alley -saloon  1420b 

MATEPIALS 

foreign;     effect  of  federal  treaties  upon  state  statute 
restricting  public  purcaase  of  foreign  -  1423a 

Kov  17,   1959,   riealth  Service;     legality  of  meeting  1413B 

I  a? 

Mj  Area  Governments;      legality   of  -  in  proposed  Associa- 
tion by  city  and  county  of  San     rancisco  1434 

METER 

""  wrdinance;      applicability  of  parking  «  ordinance  to   feder- 
ally    owned  vehicles  144# 

hlLITAKY   fr  VETERANS    < 

Section  395«1  re  extension  of  military   leave  1423 

also  1430 

I  CIPAi,  RAILWAY 

i'ravel  ti:*ej      candlestick  Park  assignment  144-1 

MUNICIPALITY 

arnTanjiient  of  funda;      by  writ    >f  attacua»ent  levied   on  -   ; 
j  JTO,   California  Code   of  Civil  •  roeedure   construed  1424 


HAXOR  Year  I960 

Opinio: 

■  ;.J  _ 

^uiiding  ojde;     discretion  of  I  ient  of  labile     orks 

to  waive  specific  require  ient*  of  building  code  and  al- 
low equivalents  tuereto  as  respects  fire  protection  pro- 
visions 114*3 


Year  I960 
Opinion  Mo 

.axes;   delinquency  penalty;  affect  on  conditional  pay- 

manta  U4J.6A 

J       <CE 

"Volunteers;      liability  of  public  library   in  case   of  per- 
sonal injury  to  volunteers  UUt4 

I jcujbs 

ordinance  no  334;      interpretation  ^f  and  regulation  oi'  nignt- 

elub  acts  1426a 

noftra  cii.  ■•      ..•'..  i.  .,  J  j\u ,.-  AiTON 

bid;   i ->rt«tnouta  oquare  parking  lease;  validity  of  condi- 
tions imposed  by  |««  York  Life  Insurance  Company  for  ac- 
ceptance of  bid  142  J 

■'I0TE.3 

?-rtiaiid   ?o»t  office  Corporation;      secured  -   ;   is  sucn  an 
investment   la^ai  for  inauranoe   companies  in  California  liu^bb 


-0-  Year  I960 

opinion  No 

:y 
rsyments;      eligibility  for  aid  as  affected  by  person- 
trig     lftl4J  r«oii;i-  1431 

ONSTOT,    CL7DL  W. 

i.iiltarj    leave;     rigut  lb  where  e^plo^ee  voluntarily   re- 
quests tn   extension  of  original  term  of  enlistment   ser- 
vioe  or  tour  of  duty  i423 

also  3436 

-ile stick  Par*;     ounioipal  railway  aasigivu-snt;    travel 
time  iljij^ 

.     ] 

T-TTlboard;     proposed  -  restricting  billboarda  in   sfei  hunt- 
era  Point  area  1446a 

buL  -  .acji?o;     «ay  a  report  of  residential  building  re- 

c  jrcJ  be  required  prior  to  sale  or  excnange   (supplement  to 

opinion  no  1409)  1412 

Golf  starters;     whether  starters   (ttJ2)   may  be  allowed  by 

retroactive   •  preuium  pay   Ihr  "shift  work"   already  perform- 
ed 1435 

also  1435a 

Vkmmm  tax;     flr^a*   corporations,   etc,   other  than  local  1433^ 

Parking  meters;      applicability  of  -  to   federally  owned  vo- 

oicies  1446 

Ho  334;  nightclubs;  interpretation  of  and  regulation  of 

nightclub  acts  1426^ 

OVEP  - 

cTaijaaj   eight  water  depart Mat  employees  for  retroactive 

-  pay;    |1$UJ  1451 


-P-  Ysar   i960 

Opinio 

PARK 

;-   dlestlek;    trav«l  time,  municipal  railway  Mtlgnatnt  144-1 

.  .-   ..!«... 

Sag}*]     Palm  Avenue  between  ueary  and  Calliornia  Streets; 
liability  of  city  143  ^ 

istrict;      cau  tity  and   couist.v    of   San  rrunoiscj   legally 
dull  paxslag  revenue  oonda  under  existing  iaw  .u^O 

FAY 

..oil'  starters;  waetaer  starters  (R132)  may  be  allowed  pre- 

L«B  -  b-,  retroactive  ordinance  for  "snift  work"  already 
performed  1435 

also  1435A 

Health  Service;      legality   of  -  to  system  by  members  of  all 

plans  to  be  applied   to  i.  he   benefit   of  retired  saeufcere  1415 

Old  age    security;      eligibility,'/   for  aid  as  affected  by  per- 
sonal property   holdings  of   reoipient  1431 

uTY 

£ajK]      effect  of  dexinquenc.,    -  on  conditional  payments  HfloA 

PERMIT 

Boat  repair  shop;      regu  1*  tion  of  snaps  bj  Fire  Departs -tent; 
requirement  of  permit  to  operate  1439 

[ilttn  notelj     discretion  of  !  apartment  of  Public  !>.or*ta  to 
waive   specific  requirements  of  Building  Code   and  oousing 
code  &nd  allow  equivalents  toe  re  to  as   res.ects  fire  protec- 
tion provisions  1443 

Russian  v.ill;      effect  of  £49#   Flannlng  Cide  on  building  • 
approved  by  Board  of  Permit  Appeals  1416 

Russian  iiill;      effect  of  re son log  on  pending  application 

for  builcing  -  1429 

faxlcabs;      ordinance,   complete   revision  of  existin ,■    t-olice 

Code   provisions  re  issuance,    transfer  and   teralnation  of  -  l.T3 1 

PORTLAND   PoSt.    J    'ICE    ;,0RP0r-AI10K 

investment;      is   investment  in  -  legal  for  insurance  com- 
panies in  California  144°- 


-P*  Xear  I96J 

Po  . .  Pb 

•aed  by  R«m  York  Life 
Insurance  Ccsipany  for  acceptance  of  bid  142/ 


.  aurej      i  .e  'vii  service  c  15  $k  *o 

extend  th-.    J      .  re  of  temporary    (or  seasonal)   -  lh<3d 

Ccn^easeti  on;      authorization  of  payment  for  work  dona  by 

it;   jail  -  li|5% 

Extension;     civil  aorvica  a  tployee  I445 

ypoPFPj.'i- 

valuation!     nead  of  definite  formula  from  which  to 


determine  the  fair  eases  sweat  value  of  real  -  lk|j>6A 

PROPOSE ... 

v  ->int  powers  jgptumilj     unification  of  wane  >    con- 

trol anc  operation  of  bay  area  harbors,   bridges  and  air- 
ports li+3/ 

PROPOs:;j:.    . 

C lairae j     against  the  city  and  county  of  San  Francisco ;   ap- 
plicable  l&wj  oovemnent  code   |f600  to  303,    eliarter  142!) 

[    - 

:  treat  improvements;   assessiaent  proceedings,  validity  of; 
improvement  of  Allison  Strsot  and  others  1421 

PRovrsi  . 

"i.:-u'y  American" ;  effect  of  federal  treaties  upon  state 

statute  restricting  public  purchase  of  foreign  materials      1423a 


PAFu  I  ;*iOHI'J?y  Y«ar  X 

■ 

■J        tmi  ww  Frauioi»co  legally  »ell 


POLICE  BEPART.*EHT  Yaar  I960 

opinio: 

OEDi:  a:.'..  .    ?-o  934 

JUgatcluoa;      intarpratation   of  ra  nlgii&olub  acta;    ragu- 

lation  of  3426a 


adarally  ownad;      applicability   of  parking  matar  ordin- 
anoa  to  -  li^o* 


PUiiLIC  UTILITIES  DEPARTHEH? 


Year  I960 


CjlilLlCI!  o.    ikteb:  ST 

.olden  uate  Projeotj  -  and  ineoiipatlbilitlee;  applicab- 
ility of  law  governing  the  saue  to  Public  Utilities  com- 
missioner acting  as  attorney  for  blddar  jxi  redevelopment 
plan  ;i 


Opinio..      ) 


1413 


Military   le av • ; 
opinion  no  11^23 


S>\Z  general  dark  typlstf    supplement  to 


1^36 


PUBLIC  WLFABI  DEPARfMEKT  Year  I960 

Opinion  No 

OLD  AilK   SiCUMjy 

(  ayme.Tta;      eligibility  for  aid  as  af footed   by  personal 

.party  .ooldia^a  of  recipient  H4.31 


PUBLIC  WORKS  DBFAfiXMBTC  Year  I960 

Opinio 

Board  of  Exatuiners;      whether  pregent  respeoti:^  ^^«r   ft* 

j66   ftm  contracts  with  c ity  1456 

LilLTOsi    y,  . 

riu I Id in 3  oodej  dlaoretion  of  department  bo  waive  apeciflo 
requirements  of  coda  and  allow  equivalenta  tnereto  as  res- 
pects fire  protection  provieione  1443 


PURCHA3EF   OF  SUPPLIES  Y«ar  I960 

Opinion  NO 

JOB TRACT  ,  m        . 

Sale*  tax;      ayplloatlon  of  tax  to  completed  -  for  fum- 

iahina  and  installing  steel  shelving  UJ.13A 

rREATIES 

ora  Ign  materials;   affect  of  federal  -  upon  state  statute 
reetrictlna  publio  purchase  oi   f SMlfa  materials  1428a 


NATION  AND  P;.R&  DEPAKiTiiENT  «ar   19t>0 

Opinion  Ho 

HALL 

llreotor;      legality  of  aaeignaant  to  director  of  Arbore- 
tum of  duties  as  -xoad  of  -  1422 


. 


tiolfj      wnet.ier  ni32»»  raay   be  allowed  b;,   retroactive   ordin- 
aries pracduiu  pay  for  Msnlit  wjrfc"   already  performed  U4.35 


REDEVELOPMENT  AGEHCY  2  ear  I960 

..■pinio. 

I  of;     pmpA  D  >t  B  citizen  of  the  United  states  ilt-16 

.  Un   7atew&j      rojeot;     -  arid  incompatibilities]   applica- 
bility o.    law  governing  tiie  sa  m  to  PUC  coMraiasianer  act 
as  attorney  for  bidder  on  redevelopment  plan  I  U+13 

FIXTURES 

condemnation  proceedings;  effect  of  |12i|.db,   CCP  M  defini- 
tion of  -  34Ujii 

BHTIRfcrtLHT   S£Sx: 

Agency  employees;     may  Board  of  Supervisors  obligate  iteelf 

for  future  adjustment a  in  coats  1452 


Year  I960 
Opinio: 

P«rtl*ttd  Fost  vfricc   Jorporatlonj     Is  -  In  legal  for  insur- 
ance companies  in  California  LUj-b;, 

^e^bare;     iiia^   Board  of  supervisors  obligate  itself  for  fu- 
ture  ad justxuents  in  costs  11*52 

SOCIAL  SECUFITY 

HSaSeV  coverage;  validity  of  proposed  ordinance  relating 
tj  coverage  of  jae^ibers  of  the  Retirement  ~>./ste  i  under  -  ; 
guarantee  of  minimum  benefits  under  co-ordinated  plan  li+ll| 

.on-iie  Vocr  coverage;      validity  o£  enactment  by  ordinance  1450 

WMl*-  .»-        AXIOM 

Coveragej   responsibility  o£   providing  -  coverage  for  uealth 
Service  System  employees  1423 


-   -  Year  !,■ 

Opinion  It 

££ 

-J  a    rep  ti»l  building  record 

required  before  -  or  ex«  /f   (supplement  to  opin- 

1499)  lif!2 


SAN 


:•  ..  C-..:lISHPQ2-AFx    !.•  

■-■'••    ■ : :      o'-'L-  Tor  refund   of   taxes,    X953-195?  1443A 


SECl'loU    4V  ,    PLA.N;<  INC    CO  PR 

Building  per /'it;      effect  of  -  on  pemit  approved  by  the 

rd  of  rflmli  Appeals  1418 

S£Cf.Q:i    12431;  t 

Corice<  nation  proceedings;  effect  of  -  on  definition  of 

fixtures  in  condemnation  proceedings  1414-A 

Sbu/  1106 

Durns-yo'rter  Act;      construction  of,   ftate  Water  Plan;    sua- 
ourreot  resolution  interpreting  act  of  no  legal  effect  1426 

Sai'.LV'l  ■ 

$VX|      application  of  California  atate  Sales  tax  to  complete 

c,  .tract  for  furnishing  and   Installing  steel  -  1^13A 

I 

Oveivtii.';ej      clitic  of  eight  Water  Departx«<ent  eiapioj-ees  for 
retroactive  overtime  pay,    'J1510  1451 

SUOF 

Boat  repair;  regulation  of  -  bj  Pire  DeparWient;  require- 
ment of  perult  to  operate  1439 

Si.:nS 

iiuneers  Point;      ordiuai.ce  proposing  restriction  of  bill- 
boards in  hunters  Point   area  144^A 

Restriction;  installation  of  truck  -  on  unaccepted  streets   1435 

SO  Li  jl    -.i  :IoMAti  f'ARK-WAY 

"resolution;     parti oipati on  In  Parkway  program;   clarifica- 
tion  of  position,    approval  ox    routes  1421a 

jjitsj      resolution  approving  route  between  San  Francisco 
and  Santa  Cruz;    saving  clause  142 H 

SOCIAL   Si- 

Coverage;      employees  of  city  and    county  of  San  I  rancise > 

BOt  members  of  trie  retire  ^  it   system;   validity  of  »n—%— nt 

by  ordinance  145  3 


*i-  Year  I960 

Opinion  Ho 

SOCIAL  SECURITY 

Ordinance;     validity  of  proposed   ordinance  relating  to 
oversea  of  members  of  retirement   system  under  -   ;   guar- 
antee o*  minimum  benefits  under  oo-ordlnated  plan  lii-14 

SOUND  ABATEMENT   C^TER 

Contract;      legality  of  contract  between  -  and   city  and 

county;   no  conflict   of  interest  under  \\7tZ2  and  222.1  11*46 

SPACE 

reeway;  utilization  of  freeway  -  above  and  below  traffic 
lanasj   title  23,  VS  code  U42/A 


STARTE  S 


Liolf;      whether  (132)    starters  may  be  allowed  preiaium  pay 

for  "shift  work"    already   performed  lAi-35 

also  li+35  A 


SAH  FRAKCISCO  PUBLIC    LI3RAJRY   DEPAFTME8T  iaar  1. 

Opinion  .<o 

CITY  LIB 

EUMlgakiioaj      tanuinati^n  of  appointaant  li+33 

YOU: 

LiaUllityj      liability  of  oity   in  cast  of  pars>nal   injury  144J4. 


--- 


MMJ      request  f ir  preparation   by  Chief  Administra- 
tive ufiicer;   i'xr^s,    corporations  other  tnan   local 

San  PmboIm*  Contemporary    DttHfl  foundation;      claim 
i  jt  rei^nd   of  - 

bales;   application   jf  Co  completed   contract  for  furaish- 
La     and   lnatallin0  steel  suelving 


Year  19o) 
Opinioc 

1443A 
1413A 


TAXlCAtiS 


remits;      ordinance,   complete  revision  of  existing  Police 
v  jtio  provisions  re  issuanoe,    transfer  and   termination  of 

pciwlti 


. 


"extension;      Mending  civil  service   coiataiasion  rule  15,    ,4, 
to  extend  the  *  of  temporary   or  seasonal  positions 


Travel;      Candlestick  par*,  assignment,  municipal  railway 

n  L£  23 ,  us  rogi 

,,  reeiaents;   beeretary  of  ffoessOU   and  iifeate  airway  ^apart- 
ment;  utilization  of  freeway   space 

TOWER 

smoke;   ail ton  aotel;  discretion  of  Departs* nt  of  Public 
Works  to  waive  specific  require. isnts  of  San  ranclsco 
building  Code  and  Housing  ode  and  allow  equivalents 
tnereto  as  respects  fire  protection  provisions 

f BAN SOCi- AN  A1KLI U , 

garnishment;   by  writ  of  attachment  levied  M  munlclDaiity 
Section  f!0|  CCt   construed 

TRLAi 


ur.i^n  materials;   effect  of  federal  •  upon  etate  statute 
restricting  puulic  purcnase  of  foreign  material a 


-ilbited;   installation  of  true*  restriction  signs  on 
unaccepted  streets 


J431A 
1438 

142  A; 

1443 

1455 


-   -  1'aar  1963 

Opinion     ■ 

UT1L. 

\  x-eeway  spacej      area  <uovo  and  bel.f>w  traffic   lames  to  be 

used  for  cu.aueroi&l  and   industrial  purposes  V\Z ?A 


Yoar  I960 

Var.I. 

i  i.-.«  otrt^te;      i*  of  parking  -   a  - 

east   NfMV  ol  i^l'/ 

VE;iK 

wrailii   ownfirci,     •pplleabllitQ    of.  parking  Meter  crc';  u  c*         lkk& 

VQUJ. 

-lie  library;     liability   of  city  in  case  of  personal  in- 
jur^ ity* 


I 

I 


EJuj  t  feeaalte  bill   ■- 

cur.a  .1  MMlutioa  interpreting  act  of  no  legal  effeot  U}26 

L_  i     . 

-rvice  oiaployeeaj     responsible  |   •  r!4J    g  - 

covtrt^e   I  U|£0 

■   -  j  .:nt 

.ci^aliti  ;     ^arr-i  extent  by  -  levied  en  jauniclpalltyj 

c.    itrued  342i4. 


WATER   D  iS*f  Yaar  1  ) 

.       .   le   law|      j-overn  600  antf   333; 

irtlot   pay;     olai.*  s>f  ai^ht  Watar  Dapart.,.eiifc  employees 

retroactive   oayj    $1!!>1«3  H4.55I 


OPINION  NO.  11+12 
January  i+,  I960 


SUBJECT:  MAY  A  REPORT  OF  RESIDENTIAL  BUILDING  RECORD  BE 
REQUIRED  PRIOR  TO  SALE  OR  EXCHANGE  (SUPPLEMENT 
TO  OPINION  11+09  )  . 

Dear  Sir: 

This   office    is    in  receipt   of   a  request  for  an 
opinion  as   follows: 

REQUEST 

"On  Friday,  December  18,  1959,  the  Public 
Buildings,  Lands  and  City  Planning  Committee 
considered  your  Opinion  No.  11+09  dated  Dec- 
ember 17,  1959,  ruling  on  the  constitutional- 
ity of  an  ordinance  requiring  that  a  report 
of  residential  building  record  be  obtained 
prior  to  sale  or  exchange  of  residential 
property. 

"At  the  aforementioned  meeting,  the  committee 
likewise  considered  a  revised  draft  of  the 
proposed  legislation  submitted  by  the  Depart- 
ment of  Public  Works,  a  copy  of  which  is  at- 
tached hereto. 

"Supervisor  James  J.  Sullivan  respectfully  re- 
quests that  you  render  your  opinion  on  the  con- 
stitutionality of  the  revised  draft  and  that 
it  be  made  available  on  or  before  January  4, 
I960,  the  date  set  by  tirs  committee  for  consid- 
eration of  the  subject  legislation  by  the  Board 
of  Supervisors." 

OPINION 

I  have  reviewed  the  December  11,  1959  revision 
of  the  proposed  ordinance  relating  to  "Requirement  for 
Report  of  Residential  Building  Record  Prior  to  Sale  of 
Residential  Property".   This  review  was  made  in  accord- 
ance with  a  request  from  you  wherein  you  stated  that 
Supervisor  James  S.  Sullivan  desired  an  opinion  from  me 
relative  to  the  constitutionality  of  this  revision  of  the 
proposed  ordinance. 
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In  my  Opinion  No.  11+09  addressed  to  you  I  in- 
dicated that  the  proposed  ordinance  at  that  time  contained 
two  objectives,  -"^T_7that  of  legislative  precluding  fraud 
upon  the  buyer  by  furnishing  him  with  a  form  of  evidence  q-f 
any  illegal  occupancy  or  use,  and  /2*  7  that  of  informing 
the  enforcing  authorities  of  the  city  of  such  illegal  oc- 
cupancy or  use".   I  further  stated  that:  "Viewed  solely  from 
the  standpoint  of  the  first  objective  of  the  ordinance  .  .  . 
and  those  provisions  necessary  to  accomplish  that  objective, 
I  find  no  valid  constitutional  objection  thereto". 

The  draft  of  the  ordinance  as  now  proposed  is 
limited  to  the  first  objective  with  one  exception.   The  ex- 
ception is  question  1+  of  section  35l«2  which  would  require 
the  seller  to  give  information  relative  to  existence  of 
previous  certificate  of  occupancy.   I  have  discussed  thJ 
necessity  of  this  question  being  included  in  the  application 
with  the  Superintendent  of  Building  Inspection,  whose  depart- 
ment is  responsible  for  the  enforcement  of  this  ordinance, 
and  he  indicates  that  since  the  information  is  of  record  in 
his  office  the  question  is  not  necessary.   A  negative  answer 
to  this  question  could  lead  to  an  inquiry  by  the  city  relative 
to  the  question  of  the  premises  being  illegally  occupied  by  . 
the  occupant  which  inquiry  would  be  directly  prompted  by  in- 
formation required  by  the  authorities  to  be  given  which  could 
be  self  incriminating.   Therefore,  it  would  fall  within  the 
constitutional  objections  discussed  at  length  in  Opinion  No. 
3409. 

Accordingly  question  Ij.,  section  351.2  should  be 
stricken  from  the  ordinance.   With  this  deletion  I  advise 
you  that  the  proposed  ordinance  meets  the  necessary  consti- 
tutional tests  and  is  a  proper  exercise  of  the  police  power 
of  the  Foard  of  Supervisors. 

Although  the  request  for  an  opinion  is  directed 
solely  to  the  question  of  the  constitutionality  of  this  or- 
dinance other  questions  were  asked  at  the  public  hearing  held 
by  the  Public  Buildings,  Lands  and  City  Planning  Committee  of 
your  board  relative  to  the  application  of  this  ordinance  to 
certain  types  of  sales.   These  sales  can  be  generally  classi- 
fied as  judicial  sales,  such  as  partition  sales,  bankruptcy 
sales,  sales  by  receivers  and  sales  under  execution  and  pro- 
bate sales.   In  answering  these  questions  I  point  out  that 
the  ordinance  adds  a  new  article  to  the  Housing  Code  and  that 
the  terms  used  in  the  ordinance,  unless  defined  differently 
therein,  must  be  read  in  accordance  with  the  definitions  con- 
tained in  Article  2  of  this  code.   Article  2,  Section  203.15 
defines  owner  as  follows: 
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"Owner.   The  owner  or  owners  of  the 
freehold  of  the  premises  or  a  lesser  estate 
therein,  a  vendee  in  possession,  or  the 
lessee  or  joint  lessees  of  the  whole  thereof." 

This  definition  of  "owner"  excludes  any  applica- 
tion of  the  provisions  of  the  ordinance  to  any  of  the  sales 
concerning  the  questions  which  arose  at  the  public  hearing, 
since  the  seller  in  that  type  of  sale  would  not  be  an 
•owner'  as  that  terra  is  defined  in  section  203*15  of  the 
Housing  Code. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


Mr.  Robert  J.  Dolan 
Clerk,  Eoard  of  Supervisors 
235  City  Hall 
San  Francisco  2 
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SUBJECT:   CONFLICTS  OF  INTEREST  AND  INCOMPATIBILITIES; 

APPLICABILITY  OF  LAW  GOVERNING  THE  SAME  TO  PUBLIC 
UTILITIES  COMMISSIONER  ACTING  AS  ATTORNEY  FOR 
BIDDER  ON  REDEVELOPMENT  PLAN  E  (GOLDEN  GATEWAY 
PROJECT). 

Dear  Sir: 

You  have  asked  my  advice  as  to  whether  you,  as  an  attorney, 
may  represent  before  the  Redevelopment  Agency  a  private  bidder  upon 
properties  in  Redevelopment  Plan  E  (Golden  Gateway  Project).   Your 
inquiry  is  suggested  by  reason  of  possible  conflicts  of  interest  and 
incompatibilities  between  such  contemplated  activity  and  your  member- 
ship on  the  Public  Utilities  Commission  of  the  City  and  County  of 
San  Francisco. 

OPINION 

Exploration  of  the  problem  presented  by  your  question 
requires  the  declaration  of  two  basic  legal  conclusions.  First,  by 
virtue  of  the  definition  contained  in  Charter  Section  4,  you,  as  a 
member  of  the  Public  Utilities  Commission,  are  an  "officer"  of  the 
city  and  county.  Second,  Section  33200  of  the  Health  and  Safety 
Code  (Community  Redevelopment  Law)  of  the  State  of  California 
establishes  our  local  Redevelopment  Agency  as  "a  public  body, 
corporate  and  politic".  Such  state  law  inevitably  fixes  the  Redevel- 
opment Agency  as  a  political  entity  completely  separate  and  apart 
from  the  political  entity  which  is  the  City  and  County  of  San  Fran- 
cisco, although  each  exists  and  functions  within  the  same  geograph- 
ical boundary. 

The  state  and  local  law  generally  governing  our  issues  of 
conflict  of  interest  and  incompatibility  is  found  in  Section  33236 
of  the  Health  and  Safety  Code,  Section  1090  of  the  Government  Code, 
and  Section  222  of  the  Charter  of  the  city  and  county.   The  applica- 
tion of  each  such  facet  of  law  upon  your  situation  will  be  discussed 
herein  successively,  as  enumerated  above. 

SECTION  33236,  HEALTH  AND  SAFETY  CODE 

The  pertinent  portion  of  Section  33236  provides  as  follows: 

"No  agency  or  community  officer  or  employee  who  in 
the  course  of  his  duties  is  required  to  participate 
in  the  formulation  of  or  to  approve  plans  or  policies 
for  the  redevelopment  of  a  project  area  shall  acquire 
any  interest  in  any  property  included  within  a  project 
area  within  the  community  ..."   (Emphasis  added) 
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Since  the  City  and  County  of.  San  Francisco  Is  a  "community" 
(Section  33006,  Health  and  Safety  Code),  you  are  a  "community 
officer"  within  the  meaning  of  Section  33236.   (See  Charter  Section 
4,  as  noted  above.) 

Although  it  is  evident  that  a  member  of  the  Public  Utili- 
ties Commission  is  a  "community  officer",  it  is  equally  evident  that 
such  member  is  not  one 

"...  who  in  the  course  of  his  duties  is  required 
to  participate  in  the  formulation  of  or  to  approve 
plans  or  policies  for  the  redevelopment  of  a  project 
area  ..." 

The  Public  Utilities  Commission,  as  such,  and  as  part  of 
its  duties,  has  no  function  and  plays  no  part  in  the  formulation  or 
approval  of  plans  or  policies  regarding  community  redevelopment,  as 
provided  for  under  the  state  law  presently  being  considered. 

Hence,  Section  33236  is  inapplicable  to  your  situation, 
and  would  offer  no  impediment  to  your  contemplated  activity. 

SECTION  1090,  GOVERNMENT  CODE 

Basically,  this  section  provides  that 

"Members  of  the  legislature,  state,  county,  judicial 
district  and  city  officers  shall  not  be  interested 
in  any  contract  made  by  them  in  their  official 
capacity,  or  by  any  body  or  board  of  which  they  are 
members  ..." 

It  is  also  clear  that  this  section  would  not  prevent  you 
from  acting  as  attorney  for  one  bidding  upon  properties  in  a  rede- 
velopment project  area.  Such  conclusion  is  compelled  by  reason  of 
the  fact  that  Section  1090  only  forbids  officers  from  being 

"...  interested  in  any  contract  made  by  them  in 
their  official  capacity,  or  by  any  body  or  board  of 
which  they  are  members.    (Emphasis  added) 

Your  representation,  as  an  attorney,  of  a  bidder  upon  the 
Plan  E  project  area  could  not  result  in  a  "contract  made  by  .  .  . 
(you)  .  ,  .  in  .  .  .  (your)  .  .  .  official  capacity,"  nor  could  such 
representation  result  in  a  contract  made  "by  any  body  or  board  of 
which  .  .  .  (you)  .  .  .  are  member (s)." 
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Upon  the  foregoing  grounds,  then,  Section  1090  of  the 
Government  Code  would  not  prevent  you  from  acting  under  the  circum- 
stances stated. 

SECTION  222,  SAN  FRANCISCO  CHARTER 

Numerous  prohibitions  against  "conflicts  of  interest"  and 
"incompatibilities"  are  contained  in  the  several  paragraphs  of 
Section  222.   Of  the  prohibitions  grouped  in  the  first  paragraph  of 
the  section,  none  could  apply  to  your  situation  save  possibly  the 
one  phrased  as  follows:   (See  second  sentence  of  Section  222.) 

"No  .  .  .  officer  ...  of  the  city  and  county,  shall 
be  or  become,  directly  or  indirectly,  interested  in, 
or  in  the  performance  of,  any  contract,  work,  or  busi- 
ness, or  in  the  sale  of  any  article,  the  expense, 
price,  or  consideration  of  which  is  payable  from  the 
treasury  ..." 

It  must  first  be  observed  that  if  the  funds  of  San  Fran- 
cisco were  not  being  expended  in  connection  with  any  transaction 
between  your  client  and  the  Redevelopment  Agency,  the  sentence  (of 
Section  222)  in  question  could  have  no  conceivable  application. 

Even  were  it  to  be  assumed  that  city  and  county  funds  were 
in  some  way  to  be  expended  in  connection  with  such  contract  as  might 
come  into  existence  between  your  client  and  the  Redevelopment  Agency, 
your  activity  (as  attorney)  would  not,  in  my  opinion,  violate  the 
provisions  of  Section  222  now  under  consideration.   In  my  Opinion 
No.  1307 -D,  dated  November  25,  1958,  relating  to  a  member  of  our 
Recreation  and  Park  Commission,  I  expressed  the  view  that  in  spite 
of  the  comprehensiveness  of  the  language  of  the  said  second  sentence 
of  the  first  paragraph  of  Section  222,  interpretive  limitations  were 
required  to  be  engrafted  upon  it  to  establish  consistency  with  the 
traditional  foundations  upon  which  "conflict  of  interest  statutes 
have  been  constructed.   I  concluded  in  such  opinion  that,  in  spite 
of  the  broad  language  of  Section  222,  the  bare  fact  of  "interest"  of 
the  officer  was  not  forbidden  in  general  but  was,  rather,  forbidden 
only  in  a  situation  where  the  transaction  is  one  participated  in  by 
the  same  board  or  commission  of  which  the  interested  officer  is  a 
member.   I  continue  to  adhere  to  that  view. 

By  parallel  reasoning,  you,  as  a  member  of  the  Public 
Utilities  Commission,  could  not  be  deemed  to  be  in  violation  of  the 
questioned  portion  of  Section  222  because  of  your  position  as 
attorney  for  one  who  bids  upon  properties  in  a  redevelopment  project 
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area .  All  such  dealings  of  your  client  would  be  only  and  solely  with 

the  Redevelopment  Agency,  itself  a  "public  body,  corporate  and 
politic"  established  by  state  law  (Section  332CO,  Health  and  Safety 
Code),  completely  different  and  distinguishable  as  a  political 
entity  from  the  City  and  County  of  San  Francisco. 

Mention  should  be  made  of  the  fact  that  upon  legislative 
ratification  of  the  charter  amendment  known  as  Section  222.1,  adopted 
by  the  electorate  ir.  November,  1939,  the  interpretation  factor  dis- 
cussed above  will  be  completely  eliminated  in  favor  of  your  freedom 
to  serve  as  attorney  for  the  project  area  bidder.   In  this  regard, 
your  attention  is  directed  to  the  first  paragraph  of  Section  222.1, 
providing  as  follows: 

"A  supervisor,  officer  or  employee  shall  not 
be  deemed  interested  in  or  in  the  performance  of  any 
contract,  work,  business,  or  the  sale  of  any  article, 
the  expense,  price  or  consideration  of  which  is  pay- 
able from  the  treasury,  within  the  meaning  of  section 
222,  unless  such  contract,  work,  business  or  sale  is 
awarded^  entered  into,  or  authorized  by  him  in  his 
capacity  as  supervisor,  officer  or  employee,  or  by  ... 
a  board  or  commission  of  which  he  is  a  member." 

Finally,  the  only  other  possible  impediment  to  your  repre- 
sentation of  the  bidder  would  be  the  language  of  the  second  para- 
graph of  Section  222,  dealing  with  the  subject  of  "incompatibilities' 
and  which  provides  as  follows: 

"No  supervisor  and  no  officer  or  employee  of  the 
city  and  county  shall  er.zase  ir.  any  activity,  employ- 
ment or  business  or  professional  work  or  enterprise 
v:hich  is  inconsistent,  ir.ccmca  ticle ,  or  in  conflict 
with  his  duties  as  a  supervisor  or  officer  or  employee 
of  the  city  and  county  or  with  the  duties,  functions 
and  responsibilities  of  his  appointing  power,  or  the 
department,  office  or  agency  by  which  he  is  employed, 
or  the  board  or  commission  of  which  he  is  a  member." 
(imphasis  added) 

As  can  be  seen,  this  paragraph  generally  forbids  you  from 
engaging  in  work  or  activity  "incompatible"  or  in  conflict 

(1)  with  your  duties,  or 

(2)  with  the  duties,  functions  and  responsibilities 
of  your  appointing  power,  i.e.,  the  Mayor,  or 

(3)  with  the  duties,  functions  and  responsibilities 
of  the  Public  Utilities  Commission. 
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It  Is  clear  that  no  duty  of  the  Public  Utilities  Commission 
is  associated,  as  such,  with  the  formulation  and  administration  of 
Redevelopment  Plan  E.  The  commission  has  nothing  to  do  with  redevel- 
opment and  project  areas,  so  no  conflict  or  incompatibility  could  be 
present  between  your  public  responsibilities  to  the  city  (as  a  P.U.C. 
member)  and  acting  in  your  private,  professional  capacity  as  attorney 
for  a  bidder  upon  properties  in  a  project  area. 

Next,  no  conflict  or  incompatibility  is  apparent  in  so  far 
as  is  concerned  the  "duties,  functions  and  responsibilities  of  .  .  . 
(your)  .  .  .  appointing  power,"  i.e.,  the  Mayor.  It  is  true  that 
the  Mayor  is  also  the  appointing  power  with  regard  to  members  of  the 
Redevelopment  Agency  (Health  and  Safety  Code,  Section  33230),  but 
once  the  Mayor  has  made  his  appointments  of  the  five  (5)  members  of 
the  Agency,  he  has  no  further  legal  duties,  functions  or  responsi- 
bilities in  connection  with  the  various  redevelopment  procedures  set 
up  under  state  law. 

Hence,  it  would  appear  that  nothing  in  the  second  sentence 
of  Section  222  would  forbid  your  contemplated  action. 

For  all  of  the  reasons  expressed  above,  it  is  my  opinion 
that  neither  state  nor  local  law  would  prevent  your  acting  as 
attorney  for  a  bidder  upon  properties  in  Redevelopment  Plan  E,  and 
you  are  so  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

TO:  Mr.  Joseph  Martin,  Jr. 

Member,  Public  Utilities  Commission 

400  Montgomery  Street 

San  Francisco  4,  California 
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DION  R.  HOLM 
City  Attorney 
City  Hall 


Mr.  Ban  Benas, 

Purchaser  of  Supplies 

Purchasing  Department 

City  and  County  of  San  Francisco 

Room  270  City  Hall,  San  Francisco  2 

Ret  Application  of  California  State  Sales 
Tax  to  Completed  Contract  for  Furnishing 
and  Installation  of  Steel  Shelving 

Dear  Mr.  Benas. 

You  have  requested  ay  opinion  as  to  the  applicability  of 
the  California  State  Sales  Tax  to  a  City  and  County  of  San  Francisco 
contract  with  the  Enterprise  Commercial  Company  for  the  furnishing 
and  installation  of  steel  shelving.  You  state  that  bid  requests  and 
purchase  orders  show  material,  sales  tax  and  labor  as  separate  items 
and  that  the  sales  tax  was  measured  by  the  price  of  materials.  Invoices 
were  rendered  accordingly* 

The  general  seaeme  of  the  California  Sales  and  Use  Tax  Act  is 
that  all  retail  sales  of  tangible  personal  propei'ty  occurring  within 
the  State  shall  be  subjected  to  excise  taxation.  (Section  6031,  Rev- 
enue and  Taxation  Code . )  sales  Tax  applies  to  the  gross  receipts  derive 
from  such  sales.  In  the  case  of  construction  contracts,  the  sales  tax 
applies  to  the  gross  receipts  of  the  retailer  selling  tangible  personal 
property  to  the  construction  contractor,  the  contractor  being  in  those 
cases  the  consumer  of  such  property.  The  factor  determinative  of  the 
retailer1 s  tax  liability  in  the  instant  case  is  whether  or  not  the 
agreement  to  furnish  and  install  steel  shelving  was  a  construction  con- 
tract or  a  sale  of  tangible  personal  property  to  the  City  and  County  of 
San  Francisco. 

A  construction  contract,  for  purposes  of  sales  taxation,  means 
a  contract  for  erecting,  remodeling,  or  repairing  a  building  or  other 
structures  on  land,  but  does  not  Include  a  contract  for  the  sale  of 
fixtures  or  the  installation  of  machinery  or  equipment  (18  Cal.  Admin. 
Code  1921.) 
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prefabricated  lockers,  counters  and  cabinets  are  specifically 
designated  as  "fixtures"  In  the  section  of  the  California  Admin.  Code 
to  which  I  have  referred.  Whether  the  steel  shelving  which  was  fur- 
nished and  installed  falls  properly  within  the  category  of  fixtures, 
or  whether  such  shelving  is  material  used  by  a  construction  contractor 
is  a  question  of  fact  which  is  to  be  resolved  between  Enterprise  Com- 
mercial Company  and  the  State  Board  of  Equalisation. 

The  information  which  you  have  furnished  indicates  that  there 
has  been  a  completed  transaction  of  purchase  between  the  parties.  It 
follows  that  no  additional  liability  for  California  Sales  Tax  may  now  1 
properly  assessed  against  the  City  and  County  of  San  Francisco. 

The  Revenue  and  Taxation  Code  of  the  State  of  California  provid 
that  sales  taxes  may  be  collected  by  the  retailer  from  the  consumer  in 
so  far  aa  it  can  be  done.  (Section  6032,  Revenue  and  Taxation  Code.) 
The  right  of  any  retailer  to  pass  on  or  reimburse  himself  for  sales  ta 
is  predicated  upon  the  terms  of  the  contract  of sale,  and  when  the 
parties  have  contracted  aa  to  the  price  the  buyer  is  bound  to  pay  that 
price  and  no  more.  Even  though  the  contract  is  silent  as  to  whether 
that  prloe  Includes  or  excludes  a  sales  tax,  the  law  will  not  by  im- 
plication add  to  the  burden  of  the  buyer  the  amount  of  the  tax  as  to 
which  the  contract  being  silent,  he  Is  not  bound.  (Pacific  Coast  Engini 
lng  Co.  vs.  State  of  California,  111  Cal.  App.  2d  31,  244  Pac.  fid  H; 
Livingston  Rock  &  oravei  co.  vs.  De  salvo,  136  Cal.  App.  2d  156;  968 

You  are  therefore  advised  that  it  is  my  opinion  that  the  City 
and  County  of  San  Francisco,  as  purchaser  of  goods.  Incurs  no  liability 
for  payment  of  sales  tax  in  excess  of  the  amount  agreed  to  in  the 
contracts  establishing  the  obligation  for  expenditure  of  funds. 

Yours  truly, 


DION  R.  HOLM 
City  Attorney 
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Mr*  aeorge  *•  Cuniff» 

1687  -  23th  Avjnue 

sen  Franeleee  ft?,  Califomle 


fraltn  iorvleo  Beard  ^t^ng  of  Havowber  \7*JBeL 
Dear  Mr.  Cuniffe: 

Upon  reeelpt  of  your  letter  of  Htwebu   30,  1959*  Z  aaelgned 

Lfrom  wy  office  to  determine  the  elreteaetanoee  ewri  jwndlng 
Service  Board  —Ming  of  He*c»*nr  XT,  I960.     Baaed  upon  oji 


the  Health  service  Beard  meeting  of  November  17,  I960.     SiMtf  upon  our 
lnveat igatlen,  it  is  my  opinion  that  tho  meeting  hold  on  that  lay  no* 
logo!  beeauao  of  tho  following  feotet 


On  fovcmtir  10,  1959*  after  polling  tho  nmotn  of 
tha  Realt  i  service  Board  it  was  determined  thot  an 
Insufficient  meaber  of  membera  to  constitute  a  mm 

nj^e'^neeWB     Ibvmf     •  W^t^MSvAw     o)  wroi       VOw^P-     o^^P^^Bmewieie*      HBOf^P  v44^^  c>  JmemmPeo 

member  was  called  at  approximately  IOiOO  a,m,  to 
notify  then  that  tho  regular  meeting  would  bo  continued 
to  Jovember  17,  1959. 


a.  An  employee  of  tho  Health  servlee  System  woe  etatlened 
at  tho  Mooting  plaee  to  inform  any  poroona  alio  wight 
attend  of  tho  oontlnuancc. 


3.  On  November  13,  1^59  oopleo  of  the  aropescd  agondi  for 
tho  ewetlng  to  be  hold  on  November  17#  1999  were  sent, 
by  oortlf led  wall  with  return  rooolpt  requested,  to  ail 


a  notlee  of  the  rooohodulod  meeting  waa  peotod  on  Friday* 

the 


13*  1959*  on  tho  front  door  of  the  entranoo  to 
two  Health  Jerrlee  Byetem,  61  Orove  street,  and  also  on 
tho  entrance  door  of  aoow  JOJ.  The  prspocsd  agenda 


5»  Although  not  required,  notlee  waa  aloo  given  on  November 
16,  1959,  to  all  ail  ire  of  tho  Health  Service  Beard, 


■• 


■i  «»«4l 


w.  Cuniffc  Jsnuary  86,  19*0 

fOgO  2 


by  telephone,  to  supplement  toe  notice  Mnt  by  wy  of 
agenda,  and  again  i~#jm1  nd  then  that  the  postponed  Meeting 
would  toko  plooo  on  Hovember  17,  Va5&* 


Obviously,  from  the  foregoing  facta,  tho  Meeting  hold  on 
17*  1999  nee  a  ooatlnooaoo  of  tho  regular  nornisnr  10,  1&59 
tins.  Kvory  sweater  received  edeeuete  notice  to  make  tho  meeting 
legal,  whether  or  not  tho  Mooting  woo  canst  li  oo  a  "special*  mcstlru, 
lo  not  determinative  of  tho  legality  of  tho  Mooting,  if  the  condi- 
tions required  for  tho  holding  of  o  special  mooting  wore  not,  the 


Under  section  3,  of  Ordinance  an*  13&9,   opeoiol  meetings  of 

colled  by  tho  chairman  thereof*  Thie  sooting  woo  oellod  en  the  request 
of  Mr.  MeCook  to  noet  tho  oontlngonoy  of  not  being  able  to  conduct  the 
regular  meeting  of  tho  Board  on  November  10,  1S50,  duo  to  look  of  o 


peBjejaj 

Under  Seotion  4,  of  Ordinance  ko,  12&9,   it  lo  required  for  a 
"special"  aeetlng  that  o  abatement  of  the  awrposos  for  which  oaid  Meet- 
ing lo  oellod  oust  bo  forwarded  to  all  moabers.  This  statement  Moot  be 
Mailed  to  tho  msaftsrs  of  the  Board  by  special  delivery  nail  at  leant 


twenty-four  (84)  hours  In  advance  of  the  Mooting  or  personally 


on  the  member.  Tho  Mailing  of  tho  agendo  on  Woyaaotr  13,  19%),  by  cer- 
tified aall  with  return  receipt  woo  sufficient  notice  to  all  ■eat if s  ao 
it  was  well  within  tho  SO  hour  requirement.  Thie  section  further  requires 
a  public  posting  twenty-four  (it)  hours  prior  to  tho  holding  of  such  a 

The  boot  a  purpose  of  the  ordinance  regulating  apoolal  noet  Irsis 
afford  tho  public,  a* 


la  to  afford  tho  public,  who  May  bo  Interest  oil  in  tho  particular  board*  a 
affairs,  an  opportunity  to  attend  such  nestings.  In  ascertaining  tho 

interested  In  the  Mooting,  who  ore  on  the  Health  service 

list,  were  given  notice  of  tho  wasting  of  miismbsr  17,  V>y: 

It  la  My  opinion  that  tho  requirements  of  Ordinance  No* 

not  In  this  oaoo,  and  that  the  Meeting  cannot  bo  declared  Illegal  Merely 

bcnsiiss  it  was  net  doslinst eil  as  a  "sDeclsl'*meetiiME.  Further  the  Mat— 

Ing  of  November  10,  19S9  could  not  bo  hold  booauoe  insufficient  members 

ware  available  to  constitute  a  quorum*  Qndor  tho  Hales  and  nosiilitlcnc 

of  tho  Health  service  Board  a  Mooting  cannot  bo  conducted  unless  a  quorum 

is 


To  conclude,  it  is  My  opinion  that  the  mooting  woo  legal 
the  above  sited  oro^nanoo  and  the  rules  and  regulotlono*  it  is  n  _ 

MMMMmawMy     mmm,w     •seMjnaanwwMjsewMM>aM^^p     mfmy     a*    ammpmrnamsaat     m*a>      wmmmmj    a^mwmas ms    mSASJfc    mrtmMPtgsj  a     amsw    mmma 

useful  purpose  would  bo  served  by  declaring  tho  meeting  Illegal*  1  an 


qpM  .  •: 


NO.  1413-B 
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Mindful  of 


aindful  of  up  Opinion  So.  970  pravloualj,  raloaaed  on  July  7,  1955,  and 
polntod  out  by  you  to  your  lottor,  but  th©w>  la  in  no  way  any  conflict 
Utuaon  tha  vlowu  onproaaod  in  that  opinion  and  ay  roply  to  your 


It  la  ay  opinion  that  tho  boat  interaata  of  tho  Board  would 
bo  aorvod  by  roloaaing  thla  opinion  in  tho  font  of  a  lottor,  if  any 
additional  lnfo*au*lon  la  roajulvod  I  ahaU  bo  nappy  to  forward  tho 
aaao  to  you. 


auaPt 


apply! 


DION  ft.  BOtM 
City  Attoraoy 


**/& 


• 


OPINION   NO.    l^li| 
February  2,    I960 


SUBJECT:      VALIDITY  OF   PROPOSED   ORDINANCE  RELATING  TO 
COVERAGE    OF  MEMBERS   OF  THE   SAN  FRkNCISCO 
CITY  AND   COUNTY  RETIRMENT    SYSTEM  UNDER 
SOCIAL    SECURITY;    GUARANTEE   OF   MINIMUM 
BENEFITS  UNDER   CO-ORDINATED   PLAN. 


Dear   Sir: 


I  have    received   your  following  request  for  opinion: 


REQUEST 

"At  its  meeting  of  yesterday,  the  Judiciary 
Committee  requested  that  a  written  opinion 
be  secured  from  you  on  File  6713-15  (second 
draft),  entitled:   'Amending  Chapter  16  of 
the  San  Francisco  Administrative  Code  by 
adding  Section  16.88-8  thereto,  relating  to 
the  coverage  of  members  of  the  San  Francisco 
City  and  County  Emoloyees  Retirement  System, 
under  the  Old-Age  Survivors  and  Disability 
Insurance  provisions  of  the  Federal  Social 
Security  Act. ' 

"The  Committee  seeks  your  advice  as  to 
whether  the  prooosal,  copies  attached, 
would  be  a  valid  enactment  by  ordinance, 
or  whether  properly  it  should  be  submitted 
to  the  electorate  by  charter  amendment. 

"Your  early  advice  will  be  appreciated  by 
the  members  of  the  Judiciary  Committee." 


OPINION 

The  proposed  measure  reads  as  f-'"lows: 

"Section  1.   Chapter  16  uf  the  San 
Francisco  Administrative  Code  is  hereby 
amended  by  adding  Section  16.88-8  thereto, 
to  read  as  follows: 

"Section  16.88-8.   Guarantee  of  minimum 
benefits  under  co-ordinated  plan.   Notwith- 
standing the  provisions  of  Sections  16 .88-3 
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and  16.88-5  of  this  Article,  and  for  time 
on  and  after  the  effective  date  of  reduction 
pursuant  to  said  Section  16. 88-3,  in  the 
retirement  allowance  payable  under  the  System 
to  a  member,  the  sum  of  such  allowance  prior 
to  modification  under  an  option  provided  by 
Ordinance,  or  as  provided  under  paragraph  (G) 
of  Charter  Section  165.6,  and  any  benefit 
under  the  OASDI  provisions  of  the  Federal 
Social  Security  Act  which  is  payable  to  the 
member,  or  which  would  be  payable  to  him 
upon  being  applied  for  and  if  he  had  not 
disqualified  himself  to  receive  it,  shall 
not  be  less  than  the  sum  of  the  retirement 
allowance  under  the  System,  prior  to  modifi- 
cation under  an  option  provided  by  Ordinance, 
to  which  he  would  have  been   entitled  assuming 
he  had  not  been  covered  under  said  Act,  and 
any  OASDI  monthly  benefit  to  which  he  would 
have  been  entitled  under  the  provisions  of 
the  said  Act,  if  he  had  not  rendered  any 
City-service  to  which  a  modification  of  the 
Federal-State  OASDI  agreement  to  extend  OASDI 
coverage  to  members  ©f  the  System  was  applicable" 

The  Charter  provisions  governing  coverage  of  members 
of  the  Retirement  System  under  Social  Security  are  found  in 
Section  165.6,  which  provides,  in  part: 

"The  board  of  supervisors:  may  enact, 
by  a  vote  of  three-fourths  of  its  members, 
an  ordinance  or  ordinances  prescribing  the 
conditions  according  to  which  any  and  all 
employees  of  the  San  Francisco  Unified  School 
District  and  employees  of  the  City  and  County 
of  San  Francisco,  other  than  members  of  the 
fire  and  oolice  department  as  defined  in 
section  162,  may  be  covered  under  the  Federal 
Old-Age  and  Survivors  Disability  Insurance 
provisions  of  the  Federal  Social  Security  Act, 
subject  to  the  provisions  of  this  section."- 
'City  and  County'  as  hereinafter  used  shall 
mean  the  City  and  -County  of  San  Francisco  and 
the  San  Francisco  Unified  School  District." 

Subparagraph  (G)  of  Section  165*6,  provides,  in  part: 
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"The  sum  of  the  member's  allowance 
under  the  system,  prior  to  modification 
under  an  option  provided  by  ordinance, 
or  as  provided  for  in  this  paragraph, 
and  his  primary  benefit  under  the  Act, 
payable  after  attainment  of  the  minimum 
age  of  qualification  for  such  primary 
benefit,  shall  not  be  less  than  the 
allowance  which  he  would  have  received 
under  the  system,  assuming  that  he  had 
not  been  covered  under  the  Act." 

Thus,  by  virtue  of  the  provisions  of  Section  165.6 
the  Board  of  Supervisors  is  empowered  to  enact  ordinances 
relating  to  coverage  of  City  and  County  employees  under  Social 
Security  subject,  however,  to  the  limitations  set  forth 
therein,  one  of  which  is  found  in  Section  165.6(G),  supra. 

A  comparison  of  the  language  of  the  proposed  ordinance 
and  of  Section  165.6(G)  clearly  indicates  that  the  former 
guarantees  a  minimum  benefit  that  could  be  greater  than  that 
provided  for  by  Charter. 

Therefore,  the  question  presented  herein,  is  as 
follows:  Does  Section  165.6(G)  prohibit  the  enactment  of 
the  proposed  amendment  by  ordinance? 

Since  a  charter  is  the  law  of  the  State,  the 
recognized  rules  of  statutory  construction  apply  to  the 
construction  and  interpretation  of  Charter  provisions. 
(Laurent  v.  £.F. ,  99  Cal.  App .  2d  707.)   In' this  regard 
it  has  been  held  that  statutes  should  be  construed  in 
accordance  with  the  ordinary  meaning  of  the  language  used. 
(Pac.  Gas  &  Llec.  Co.  v.  Shasta  Dam  Pub.  Utilities  Dist . , 
135  Cal.  App.  2d  1|63«  )    Furthermore,  where  the  meaning 
of  a  statute  is  plain,  its  language  clear  and  unambiguous, 
and  there  is  no  uncertainty  or  doubt  as  to  the  legislative 
intent,  there  is  no  need  for  construction.   (Davis  v.  Hart, 
123  Cal.  36V) 

Applying  the  hereinabove  rules  to  Section  165.6(G) 
it  would  appear  that  there  is  no  ambiguity  therein,  with  the 
possible  exception  of  the  phrase  "not  less  than". 

This  language  has  been  held  as  fixing  a  minimum  and, 
by  implication,  authorizing  the  exercise  of  the  power  to  fix 
an  amount  for  more  than  the  minimum.   (Binkley  v.  Hunter, 
10  Cir.,  170  F.  2d  8l|8,  Carter  v.  Johnson,  9  Cir.,  11+5   F.  2d 
882.) 
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In  the  Binkley  case,  supra,  the  appellant  had  been 
sentenced  to  a  life  term  under  a  statute  that  provided  for 
punishment  "by  imprisonment  for  'not  less  than'  10  years,  or 
by  death  if  the  verdict  of  the  jur;y  shall  so  direct."   The 
appellant  contended  that,  in  the  absence  of  a  recommendation 
for  the  imposition  of  the  death  penalty,  the  maximum  lawful 
sentence  that  could  be  imposed  under  the  statute  was  ten 
years,   Th3  Court  disposed  of  this  contention  in  the  following 
language: 

".  .  .  .  With  this  contention  we  cannot  agree. 
Such  a  construction  is  contrary  to  the  clear 
meaning  of  the  words  'not  less  than ' .   These 
words  fix  a  minimum  but  clearly  imply  that 
more  may~be  imposed.   If  ten  years  was  intended 
to  be  the  maximum  sentence  the  words  'not  less 
than'  would  have  no  meaning  and  no  doubt  would 
not  have  been  included."   (170  F  2d  81+8,  81+9.) 
(Emphasis  added.) 

Hence,  it  would  appear  that  the  language  of  Section 
165.6(G)  by  implication,  authorizes  the  exercise  of  the  power 
by  the  Board  to  fix  a  guarantee  for  more  than  the  minimum  set 
forth  therein. 

Furthermore,  the  purpose  for  which  a  statute  has 
been  enacted  is  of  orimary  importance  in  the  Interpretation 
thereof.   (50  Am.  Jur.  283,  281| . )    It  is  clear  that  the 
basic  purpose  of  Charter  Section  165.6(G)  is  to  carry  into 
effect  the  express  declaration  of  the  Congress  that  the 
extension  of  Social  Security  coverage  to  employees  of  State 
and  local  governments  who  are  covered  by  a  retirement  system 
will  not  impair  the  protection  so  afforded  such  employees. 
(Social  Security  Act,  Sec.  218(d)(2),  1|2  D.S.C.A.  Sec.  l+l8(d)(2).) 
The  State  Legislature  has  expressed  this  same  policy  in  almost 
identical  language  (Government  Code  Sec.  22000). 


As  I  pointed  out  in  Opinion  No.  976,  dated  August  1, 
1955*  there  is  no  explanation  in  either  the  Federal  legislation 
or  the  State  legislation  as  to  what  would  constitute  an  impair- 
ment of  the  protection  afforded  employees  by  their  present 
retirement  system.   Neither  is  there  any  indication  of  the 
legal  consequences  should  the  modification  of  the  local  retire- 
ment system,  in  fact,  constitute  an  impairment  of  the  protection 
afforded  by  the  said  local  retirement  system.   In  this  regard 
it  has  been  held  that  though  Government  Code,  Section  22000 
does  not,  in  terms,  forbid  the  Board  of  Administration  of  the 
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State  Employees  Retirement  System  to  enter  into  an  agreement 
that  would  result  in  an  impairment,  it  would  if  it  means 
anything  at  all,  justify  the  Board's  refusal  to  proceed  with 
a  modification  of  the  federal-state  agreement  if  existing 
pension  rights  were  damaged  (27  Ops.   Atty.  Gen.  257). 

"Impaired"  has  been  defined  as  follows: 

"to  make  worse,  to  diminish  in  quality, 
value,  excellence  or  strength;  to  deterio- 
rate; damage  (V:ebster's  New  International 
Dictionary,  2d  Ed.;  Ballentine's  Law 
Dictionary. ) 

In  Tremper  v.  Northwestern  Mut .  Life  Ins.  Co.,  11  Vash, 
2d  1+61,  119  Pac.  2d  707,  it  was  stated: 

" .  .  .  .  One  of  the  tests  in  determining 
whether  a  statute  impairs  substantive 
rights  of  the  assured  is  whether  the  value 
of  the  contract,  by  legislation,  has  been 
diminished."   (119" Pa c.  2d  707,  708.) 

In  the  light  of  the  foregoing,  if  Section  165.6(G) 
is  interpreted  as  fixing  an  inflexible  minimum,  it  could  be 
argued  that,  in  certain  cases,  it  would  constitute  an  impair- 
ment of  existing  pension  rights.   Although,  in  the  great 
majority  of  cases  the  retirement  benefits  payable  under  the 
co-ordinated  plan  will  exceed  the  retirement  allowance 
payable  under  the  existing  retirment  system  alone,  there 
may  be  a  few  cases  wherein  such  benefits  will  be  less  than 
the  amount  payable  by  Social  Security  and  the  system  if 
Social  Security  coverage  had  not  been  extended  to  City 
employees.   An  example  of  this  would  be  the  case  of  a  female 
employee  who  upon  retirement  is  simultaneously  entitled  to 
two  Social  Security  benefits  -  an  old-age  insurance  benefit 
based  upon  her  City  employment  and  a  widow's  insurance  benefit 
based  upon  her  deceased  husband's  Social  Security  account. 
Under  the  provisions  of  the  Social  Security  Act  she  would 
receive  only  her  old-age  insurance  b enef it,  unless  her  widow's 
insurance  benefit  is  greater  than  her  old-age  insurance  benefit, 
in  which  case  she  would  receive  her  old-age  insurance  benefit 
and  her  widow's  insurance  benefit  reduced  by  an  amount  equal  to 
her  old-age  insurance  benefit.   (Social  Security  Act,  Sec. 
202(k)(3),  1+2  U.S.C.A.  Sec  l+02(k)(3).)   Her  retirement  allowance 
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would  be  reduced  in  accordance  with  the  formula  set  forth  in 
Charter  Section  165.6(A).   (Administrative  Code,  Sec.  16. 88-3.) 
While  the  total  of  the  Social  Security  benefit  and  the  reduced 
retirement  allowance  would  exceed  the  allowance  she  would  have 
received  from  the  Retirement  System  if  she  had  not  been  covered 
under  Social  Security,  it  could,  in  a  proper  case,  be  less  than 
the  amount  she  would  have  received  from  the  Retirement  System 
(an  unreduced  allowance)  and  Social  Security  (the  widow's 
insurance  benefit)  if  Social  Security  coverage  had  not  been 
extended  to  City  employees.   Therefore,  it  could  be  argued 
that  her  retirement  allowance  had  been  diminished  in  value 
as  a  direct  result  of  the  Charter  provisions  providing  Social 
Security  coverage  for  City  employees  in  contravention  of  the 
express  declaration  of  the  Congress  and  the  State  Legislature. 
However,  if  Section  165.6(G)  is  interpreted  as  fixing  a  minimum 
and  implying  the  exercise  of  the  power  t o  f ix  an  amount  for  more 
than  the  minimum,  then  the  purpose  of  its  enactment,  i.e.,  to 
prevent  an  impairment  of  existing  pension  rights,  will  be  achieved, 

Where  the  language  of  a  statute  is  fairly  susceptible 
of  two  constructions,  one  of  which  will  render  it  reasonable, 
fair  and  harmonious  with  its  manifest  purpose  and  the  other  of 
which  would  be  productive  of  absurd  consequences,  the  first 
will  be  adopted".   (Warren  v.  Kenny,  27   Cal.  2d  627.) 

Hence,  it  is  my  opinion  that  if  the  Board  of  Supervisors 
saw  fit  to  enact  the  proposed  amendment  it  would  be  legally  valid. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 
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MO.  1414-A 


February  3#  1#>0 


lit*    «.  J US tin  iiSI'MA 

Eaoeutive  i rector 
Redevelopment  A»«ncy  of  the  - 

Juki  County  of  San  Francisco 
>18  uolden  Matt  Avenue 
mm  Pranulseo  2,  Calif ornla 

Bos*  34ri 

your  letters  doted  JfHLfJHT 11  aj«i  23# 
referrij%  to  section  1248b  of  the  Code  of  Jivil 
Procedure  have  boon  received. 

You  inquire  (1}  respecting  the  effect 
this  section  toss  en  cefinltlon  of  fixtures  in 
condemnation  proceedings  and  (2)  whether  the  sec- 
tion applies  to  equipment  Included  In  the  definition 
but  owned  toy  a  tenant  and  not  the  owner  of  the  fee. 

iectlen  12*£o  reads  as  follows i 

"Squlpaent  designed  for  manufacturing 
or  industrial  purposes  and  installed  for 
use  In  a  fixed  location  shall  toe  doe— a 
a  part  of  the  realty  for  the  purpose*  of 
ond sanation,  regardless  of  the  Method 
'  of  installation*" 

(1)  Section  lat-ifc  enlarges  the  scope  of 
property  condemned  for  putolle  use  for  whleh  cowpenea- 
tion  must  too  paid,  i'rior  to  the  passage  of  this 
section  only  fixtures  "permanently"  attached  to  the 
land  were  included  as  sort  of  the  realty  and  the 
parties  automotive  intent  generally  determined  that 


a-*i*i  jm 


:-*i. 


4M*   (£)   *-i*i>p«I  ittff 


^WMfM    fed*     -fl    M«    HI**  io'^    feMMlflM    <**•«•«( 

vij  tew  ,a^-i  ».  km  teteXttMl  * 


UHM 


Mr.  N.  Justin  iimia  -2-  Fihnmv  3*  !§•• 


ar  J.  *>2  (ly^y)i 
action  12*a(l),  Code  of  Civil  ?roeedure* 
iiM  660,  Civil   Joes; 

in jjwlia  i  Btrtprii  Of  *.  **i 
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Presently*  Manufacturing  and  industrial 
equipment  installed  lux-  um  in  u  fixed  loe*blen  in 

aatnsti  a  part  of  u.e  the  purpose  of  eon- 

rea^rdltSaa  of  Uwt  method  of  Inat&llation, 

action  1243b  atrt^Ataa  the  tost*  formerly 

used  respecting  soul*  .'«*&*  therein  described. 

(2)  You  are  advised  that  section  1243b 
appll«a  to  property  owned  by  either  the  tenant  or  the 
landlord, 

Sfien  equipment  is  determined  to  bo  part  of 
the  realty  it  antst  be  paid  for  by  the  condemnor 
Irrespective  of  ownership.  If  the  tenant  ewne  the 
■qHlnmont  end  hme  the  right  to  remove  it  ee  against 
the  landlord,  the  tenant  and  not  the  landlord  is 
entitled  to  the  condensation  paid  for  such  equipment. 
It  is  essential  of  course,  that  the  tenant  possess 
the  right  to  removt  the  ecjuipnemv  pries*  to  or  upon 
expiration  of  his  torn. 


the  rule  permitting  the  tenant  to 
fixtures  or  equipment  fron  the  demised  premises  is 
entirely  for  the  protection  of  the  tenant  and  cannot 
be  invoked  by  the 
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Hr.  a.  *ru*ciu  Hmmuk  ffehruerjr  $,  l$6u 

Ms 

b  Masting  u  J.  3*.  3tj 


fflWp  — •  **^*^****P** 


•t  al..   (19*4) 
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It  should  b*  noteo  that  aaay  1***1  problem 
ma  ha  avoids  anen  the  ant  in  fee  and  all  Interests 
are  acquired  or  coodaanad  at  the  suae  tlae,  *hen  suah 
procedure  la  followed  the  i«t_*l  and  appraisal  problaow 
ara  aaalar  of  solution  aiftce  tint  prepare  la  treated 
aa  though  held  by  ona  owner  irreapewtivt  of  the  nuafcer 
of  eubordinate  Interests  or  astataa  serve*  out  of  tha 
faa. 

If  X  can  ba  of  any  further  assistance  to  you 
in  this  aatter  please  do  not  hesitate  to  aeasssnleate 
with  aa. 

Yours  truly. 


Attorney 


-.. 


m 
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OPINION  NO.  1>+15 
February  3,  I960 


SUBJECT:   LEGALITY  OF  PAYMENTS  TO  HEALTH  SERVICE 
SYSTEM  BY  MEMBERS  OF  ALL  PLANS  TO  BE 
APPLIED  TO  THE  BENEFIT  OF  RETIRED  MEMBERS, 


Dear  Sir: 


You  have  requested  an  opinion  as  follows: 


REQUEST 

"As  a  member  of  the  Health  Service  Board 
I  would  like  to  obtain  your  written  opinion 
relative  to  a  situation  in  the  Health  Service 
System. 

"Since  the  adoption  by  the  Health  Service 
Board  of  alternate  Health  Service  Plans  No.  II 
(Kaiser  Foundation),  No.  Ill  (Dr.  Ray  Harris  & 
Staff)  and  No.  IV  (Boe  Medical  Group)  the 
employee  members  of  these  Plans  have  been  con- 
tributing fifty  cents  (506)   per  month  to  sub- 
sidize members  of  Plan  I.   There  was  one  change 
in  July,  1958,  when  the  employee  contribution 
by  members  of  Plan  II  was  reduced  from  506   to 
266   per  month  toward  the  subsidization  of  Plan 
I. 

"The  original  purpose  of  the  506   monthly 
contribution  to  Plan  I  by  the  employee  members 
of  the  three  alternate  Plans  was  to  help  defray 
the  expenses  of  the  retired  members  of  Plan  I, 
whose  monthly  rates  have  never  paid  the  cost  of 
the  medical  care  of  this  particular  group  to 
the  Health  Service  System.    However,  the  506 
per  month  so  received  from  the  employee  members 
of  the  three  alternate  Plans  has  never  been 
segregated  and  has  been  used  to  defray  the 
medical  costs  of  all  of  the  members  of  Plan  I  - 
not  just  the  retired  members. 

"With  the  adoption  of  the  revised  Section 
172.1  of  the  Charter  relating  to  the  Health 
Service  System  on  November  5  •>    1957,    it  became 
mandatory  that  the  monthly  rate  for  a  retired 
employee  be  not  higher  than  that  for  an  active 
employee,  regardless  of  how  much  the  retired 
member  might  cost  the  Health  Service  System. 
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"Recently,  at  the  request  of  the  Health 
Service  Medical  Director,  you  rendered  Opinion 
No.  1390  under  the  date  of  September  23,  1959. 
This  Opinion  relates  to  the  legality  of  the 
'Assessment  of  Members  of  any  one  of  Four 
Plans  and  use  of  such  Assessment  for  benefits 
or  reserves  established  for  members  of  any 
Plan  other  than  Plan  of  Member'. 

"In  the  second  paragraph  of  the  aforesaid 
Opinion  you  state? 

'Each  plan  must  therefore  pay  its 
own  way.   The  premium  must  consider  all 
of  the  members  in  the  plan,  in  short 
the  members  of  an  individual  plan  must 
pay  for  the  retired,  the  dependents,  or 
the  other  risks  incidental  to  the 
individual  plan,  e.g.  Plan  II  could  not 
be  required  to  make  a  direct  contribu- 
tion to  Plan  III  or  IV  or  I  to  keep  it 
in  operation  if  the  costs  were  exceeding 
the  premium  structure.   It  would  be 
incumbent  on  the  plan  that  was  finan- 
cially unstable  to  adjust  its  own  premium 
in  order  to  make  itself  solvent.' 

"In  view  of  the  language  of  the  aforesaid 
Opinion  I  would  like  to  ask  the  following  ques- 
tions as  a  supplement  to  Opinion  1390: 

"1.   Is  it  mandatory  that  the  Health  Ser- 
vice Board  immediately  discontinue  deducting 
the  sums  of  266,    506   and  506     respectively 
from  the  employee  members  of  alternate  Plans  II, 
III  and  IV  each  month,  the  money  so  deducted 
being  used  to  subsidize  the  medical  costs  of 
members  of  Plan  I? 

"2.   If  so,  is  it  also  necessary  that  the 
Health  Service  Board  repay  to  Plans  II,  III 
and  IV,  and  the  members  thereof,  the  sums  which 
have  been  deducted  to  subsidize  Plan  I  since 
July  1,  1958? 

"3.   Is  it  possible  that  the  imposition  of 
the  506   monthly  charge  on  the  employee  members 
of  Plans  II,  III  and  IV  for  the  benefit  of 
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Plan  I  members  was  illegal  from  its  very  in- 
ception?  If  so,  is  the  Health  Service  Board 
required  to  reimburse  the  said  three  alternate 
Plans,  and  their  members,  for  all  the  sums 
which  have  been  so  deducted  and  used  for  the 
benefit  of  Plan  I?" 


OPINION 

In  the  first  two  paragraphs  of  your  request  for 
an  opinion  certain  statements  made  are  in  conflict  with 
facts  submitted  to  me.   First,  the  three  alternate  plans 
have  not  made  payments  to  subsidize  the  retired  members 
of  Plan  I  or  the  active  members  therein.   Secondly,  the 
members  of  Plan  I  have  also  contributed  a  portion  of 
their  premium  charge  into  the  Health  Service  System  for 
the  benefit  of  retired  members. 

All  members  of  the  Health  Service  System  are 
required  to  pay  an  amount,  actuarially  determined,  for 
the  support  of  the  retired  members  of  the  system.   This 
is  true  regardless  of  which  plan  the  person  may  be  a 
member  of,  or  under  any  plan  he  chooses  to  retire  from 
(Plan  I,  II,  III  or  IV). 

It  will  be  recalled  that  each  plan  was  required 
to  support  its  premium  structure  by  a  statement  or  proof 
of  actuarial  soundness,  at  the  hearings  before  the  Health 
Service  System  and  the  Board  of  Supervisors,  either  in 
committee  or  as  a  whole.   Each  plan  at  that  time  knew 
of  its  obligations  in  relation  to  the  Charter  require- 
ments and  submitted  figures  that  would  include  the  cost 
of  maintaining  an  adequate  program  for  the  retired  mem- 
bers of  the  Health  Service  System. 

The  members  of  each  plan,  then,  pay  a  premium, 
a  portion  of  which  is  put  into  the  Health  Service  Sys- 
tem Fund  for  the  benefit  of  retired  members  of  the 
Health  Service  System,  regardless  of  the  plan  they 
retire  under.    It  will  be  noted  that  my  Opinion  No. 1390, 
dated  September  23,  1959,  did  not  state  that  any  subsidy, 
by  members  of  one  plan  for  the  benefit  of  members  of 
another  plan,  was  in  effect  either  in  the  past  or  at  the 
present  time.   The  opinion  merely  stated  that  each  plan 
must  stand  on  its  own  actuarially. 

Therefore,  it  is  my  opinion  that  the  portion 
of  the  premium  required  for  the  retired  members  was  not 
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a  "subsidy"  of  any  one  plan  but  an  actuarial  determination 
for  the  retired  members  of  the  Health  Service  System. 
Consequently,  the  answer  to  -uestion  1,  above,  is  that  it 
is  not  mandatory,  in  fact  it  would  be  actuarially  unsound, 
to  discontinue  the  deductions  as  such  action  would  jeo- 
pardize the  whole  Health  Service  System  financially. 

The  answer  to  Question  2  becomes  obvious  in  view 
of  my  answer  to  Question  1.   The  premium  charges  were 
for  a  group  of  members,  not  restricted  to  any  one  plan, 
and  are  not  a  subsidy  of  one  plan  by  the  others.   The  fund 
is  used  to  insure  the  benefits  received  by  all  retired 
members  in  the  system.   Since  the  premium  paid  resulted 
in  coverage  for  members  of  all  plans,  no  refunds  by  the 
system  to  any  individual  or  any  plans  in  the  system  are 
in  order.   Moreover,  Charter  Section  172.1  makes  no  pro- 
vision for  refunds. 

The  answer  to  Question  3  is? 

(a)  The  premium  was  not  illegal  from  the 
inception  but  was  actuarially  necessary  as  it  was  a  valid 
charge  imposed  on  all  members  regardless  of  plan. 

(b)  No  refunds  are  in  order. 

(c)  The  Charter  makes  no  provision  for  refunds. 
You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


To:  Mr.  George  U.    Cuniffe 

Member,  Health  Service  Board 

1627  -  25th  Avenue 

San  Francisco  22,  California 


WJB/GEB 


OPINION  NO.  I4l6 
February  3,  i960 

SUBJECT:   EMPLOYMENT  BY  REDEVELOPMENT  AGENCY  OF  PERSON  NOT  A 
CITIZEN  OF  THE  UNITED  STATES 

Gentlemen: 

I  am  in  receipt  of  your  request  for  my  opinion  as 
follows: 

REQUEST 

"An  application  for  employment  has  been  made 
to  this  Agency  by  a  person  who  is  not  a 
citizen  of  the  United  States. 

"It  is  requested  that  you  give  us  your  written 
opinion  as  to  whether  the  Agency  can  legally 
hire  a  person  of  this  status." 

0  P  I  N  I  0  N 

Section  1941  of  the  Labor  Code  provides:   "No 
person  except  a  citizen  shall  be  employed  in  any  department 
of  the  State j  or  any   county,  or  city." 

Section  1942  of  the  Labor  Coda  provides:   "No 
person,  elected,  appointed,  or  commissioned  to  any  office  in 
the  State,  any  county,  or  city,  or  in  any  department  thereof, 
shall  appoint  or  employ  any  person  to  perform  any  duties  what- 
soever, unless  such  person  so  appointed  or  employed  is  a 
citizen ," 

As  defined  in  the  Labor  Code,  the  word  "citizen"  means 
a  native-born  or  naturalized  citizen  of  the  United  States. 
(Sec  1940) 

There  are  certain  exceptions  to  the  above  sections 
set  forth  in  the  Labor  Code ,  but  it  would  appear  that  an 
employee  of  the  Redevelopment  Agency  would  not  fall  within  any 
of  the  exceptions  listed 
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The  Attorney  General  of  the  State  of  California 
has  held  that  a  Housing  Authority  organized  under  the  laws 
of  California  could  not  employ  an  alien,   (7  Ops.  Atty- 
Gen.  93) 

You  are  advised  that  the  Redevelopment  Agency  of 
of  the  City  and  County  of  San  Francisco  cannot  legally  hire 
a  person  who  is  not  a  citizen  of  the  United  States. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Redevelopment  Agency  of  the 

City  and  County  of  San  Francisco 

512  Golden  Gate  Avenue 

San  Francisco  23    California 

Attn:  Robert  L  Rumsey 

Deputy  Executive  Director 


MG/RJH 


No.  1416-A 


PeLruar  4,  i960 


Finance  Comi;j.ttee 
Board  of  S  pervisors 
235  Cit  Hall 


Re:  Pile  No.  85-6O;  Taxes;   Delinquency  Penalty 
Effect  On  Conditional  Pavmgn t a 


Gentlemen: 


ranf^™<«NaJ°ma~Fourth'  Inc*'  29  Westwood  Drive,  San  Francisco  12 
instaSeSt  SfASSP?8??1  cal?cell^ion  of  penalty  on  t^  ?irsT   ' 
installment  of  1959-1960  real  property  taxes.  A  ch-ck  in  n.vmpm- 
of  taxes  was  returned  unhonored  by  reason  of  taxpayers  aScSun? 
having  been  transferred  to  another  branch  of  the  bank!  °C°Jnt 

The  California  Revenue  and  Taxation  Code  lode-P<?  no  m  * 

Zrt3rr0n  the^^of  SjeL  ^llU^l/ltUT^  t^iTt? 

_, 

DaDer  .,  nf;  ;fj„r       2r'   exPressly  provided  that  if  any  negotiable 
paper  is  not  paid  on  due  presentment  for  any  reason     anv  rS™™5  tr 

ofcanceUed  °lnTlf £?* i  re°°rd  »-«-*  °'  "°  iece^ncTshafl 
uc  t.ancej.iea,   ana  the  tax,   assessment,   or  licpnsp  1*  a   iHar,  «=,   <-u~,    u 

no  parent  had  been  attested.      (Section^rRevenue  ^IMLtToT 

lk.  ,.     ,   Accordingly,   I  must  advise  you  that  there  is  no  «,.„„»  i„ 
t«  «sew?  ^  *°  WaiVer  °f  SUb'Ieot  P6"*1^  which   ■'attaches  to"  the 

to  he  retuS,?or;.to^-t?our?h/l„??rtlnS  ^^'^  k™  enolosed 

Yours  truly, 


oiw:eh  m?;  J-  H0LM 

Encs.  City  Attorney 
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OPINION  NO.  1417 
February  10,  i960 


SUBJECT:   COMBINING  THE  OFFICE  OF  COUNTY  RECORDER  WITH  THE 
OFFICE  OF  THE  COUNTY  CLERK,  WITH  THE  COUNTY  CLERK 
DESIGNATED  TO  BE  THE  SUPERVISING  OFFICER 


Dear  Sir: 
follows  : 


This  office  is  in  receipt  of  a  request  for  an  opinion  as 

REQUEST 


"I  would  appreciate  it  if  your  office  will 
advise  me  whether  by  ordinance  by  the  Board  of 
Supervisors,  or  by  what  other  action,  the  County 
Clerk  (Mr.  Martin  Mongan)  may  be  designated  to 
serve  also  as  the  Recorder  ..." 


OPINION 

Article  11,  Section  5  of  the  California  Constitution  makes 
it  the  duty  of  the  Legislature  to  provide  for  the  election  or 
appointment  of  certain  enumerated  county  officers  and  such  other 
county  officers  as  public  convenience  may  require.   Section  24000  of 
the  Government  Code  enumerates  those  officers  designated  as  county 
officers.   They  include,  amongst  others,  the  county  clerk  and  county 
recorder. 

Article  11,  Section  5  of  the  California  Constitution 
further  vests  In  the  Legislature  the  duty  to  prescribe  the  duties  of 
the  county  officers  and  to  enact  general  and  uniform  laws  in  connec- 
tion thereto.   This  section  constitutes  a  certain  limitation  on  the 
powers  of  counties  in  regard  to  county  affairs.   However,  by  Article 
11,  Section  8-1/2,  the  Constitution  gave  to  the  counties  various 
powers  in  regard  to  county  affairs,  officers  and  offices.   These 
powers  include : 

1.  To  provide  the  manner  in  which,  the  method  by  which, 
the  times  at  which  and  the  terms  for  which  certain 
county  officers  and  employees  shall  be  elected  or 
appointed. 

2.  To  provide  for  the  recall,  removal  and  compensation 
of  certain  county  officers  and  employees. 

3.  To  prescribe  the  number  of  deputies,  clerks  and 
other  employees  county  offices  should  have. 
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4.   To  provide  for  the  compensation,  method  of  employment, 
qualifications,  tenure  of  office  and  removal  of  such 
deputies,  clerks  and  employees. 

The  Legislature  has  conferred  upon  the  counties  many 
additional  powers  in  the  administration  of  county  affairs.  Section 
24300  of  the  Government  Code  is  an  example  of  that  grant  of  power. 

Section  24300,  in  part,  provides: 

"By  ordinance  the  board  of  supervisors  may 
consolidate  the  duties  of  certain  county  offices 
in  one  or  more  of  these  combinations   .  .  . 

"(e)   County  clerk  and  recorder," 

The  affairs  of  the  county  offices  and  their  officers  and 
their  creation,  duties,  supervision  and  administration  are  matters 
for  the  State  Legislature  except  those  rights  and  powers  specifi- 
cally reserved  to  the  counties  by  the  Constitution  and  Legislature. 

Therefore,  I  advise  you  that  under  the  power  granted  by 
Section  24300  of  the  Government  Code,  the  Board  of  Supervisors  of 
the  City  and  County  of  San  Francisco  can,  by  ordinance,  combine  the 
offices  of  County  Clerk  and  County  Recorder  and  can  designate  the 
County  Clerk  to  also  serve  as  the  County  Recorder. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Sherman  P.  Duckel 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco  2,  California 


RAB:WFB 


OPINION  NO.  lij.18 
February  10,  I960 


SUBJECT:  EFFECT  OF  SECTION  1|9 ,  PLANNING  CODE, 
ON  BUILDING  PERMIT  APPROVED  BY  BOARD 
OF  PERMIT  APPEALS 


Dear  Sir: 
follows : 


I  am  in  receipt  of  your  request  for  an  opinion  as 


REQUEST 

"There  was  filed  with  the  City  Planning 
Commission  on  January  19,  I960,  an  application 
to  change  the  zoning  classification  in  Block 
l+il  from  Second  Residential  to  First  Residential. 
On  March  12,  1959  the  City  Planning  Commission 
disapproved  permit  application  No.  220261;  for 
the  construction  of  an  apartment  house  in  this 
block.   The  action  of  the  City  Planning  Com- 
mission was  overruled  by  the  Board  of  Permit 
appeals  on  appeal  and  the  matter  was  referred  to 
the  Superior  Court  and  State  Supreme  Court.   As 
a  result  of  SuDreme  Court  Ruling  No.  20333,  the 
applicant  has  had  resumed  the  processing  of  the 
building  permit. 

"Section  I4.9  of  the  City  Planning  Code  states 
that  'No  application  for  a  building  permit  shall 
be  approved  by  the  City  Planning  Commission  on  any 
property  on  which  proceedings  are  pending  for  a 
reclassification  of  the  same  .  .  .  * 

"The  City  Planning  Commission  has  requested 
your  opinion  as  to  whether  1)  the  filing  of  the 
new  zoning  application  requires  that  the  City 
Planning  Commission  recall  the  pending  applica- 
tion from  the  Central  Permit  Eureau,  or  (2)  is 
the  prior  jurisdiction  and  action  of  the  City 
Planning  Commission  final  in  this  regard." 


OPINION 

The  authority  of  the  Planning  Commission  to  pass  upon 
the  issuance  of  building  permits  stems  from  the  provisions  of 
Section  2\\   of  the  Charter  and  Section  301;  of  the  Building  Code. 
Section  2l\.   of  the  Charter  states: 


follows: 
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"No  .  .  .  permit  .  .  .  that  is  dependent 
on  or  affected  by  the  zoning  .  .  .  ordinances 
of  the  city  and  county  administered  by  the  city 
planning  commission  shall  be  issued  except  on 
the  prior  approval  of  the  city  planning  com- 
mission. " 

Section  301+  of  the  Building  Code  reads  in  part  as 


"The  applications,  plans  and  specifica- 
tions shall  be  received  by  the  Central  Permit 
Bureau  and  referred,  for  such  approvals  as  are 
within  their  respective  jurisdictions,  to  the 
Department  of  City  Planning,  the  Bureau  of 
Building  Inspection,  the  Bureau  of  Fire  Prevention 
and  Public  Safety,  the  Bureau  of  Engineering  and 
other  interested  departments  and  bureaus." 


The  disapproval  of  the  application  by  the  Planning 
Commission  requires  the  Central  Permit  Bureau  to  refuse  to 
issue  the  permit,  and  sets  in  motion  the  machinery  provided 
for  in  Charter  sections  2\\   and  39  and  in  Article  1  of  Part 
III  of  the  San  Francisco  Municipal  Code  for  the  applicant 
to  appeal  to  the  Board  of  Periait  Appeals  and  have  that  board 
pass  on  the  question  of  the  issuance  of  the  permit  de  novo. 
Once  the  matter  is  before  the  Board  of  Permit  Appeals  upon 
appeal  by  the  applicant  there  is  no  longer  any  jurisdiction 
in  the  Planning  Commission  to  act  on  the  application.   The 
whole  question  of  the  approval  of  the  application  for  the 
permit  as  to  the  matters  which  the  Planning  Commission  has 
ruled  on  is  then  before  the  Board  of  Permit  Aopeals.   If, 
as  has  been  done  in  the  present  case,  the  Board  of  Permit 
Appeals  overrules  the  decision  of  the  Planning  Commission, 
then  the  application  as  approved  by  the  Appeals  Board  is 
forwarded  to  the  Central  Permit  Bureau  and  those  agencies 
which  have  not  passed  upon  the  application  must  then  act 
upon  it  as  provided  in  Section  3^k    of  the  Building  Code. 

Thus,  at  the  present  time,  there  is  nothing  for  the 
City  Planning  Commission  to  do  in  regard  to  the  particular 
application  for  a  permit  covering  the  premises  in  question. 
The  decision  of  the  Board  of  Permit  Appeals  covered  the  only 
question  relative  to  the  issuance  of  the  permit  that  the 
Planning  Commission  could  pass  on  and  its  decision  is  binding 
upon  the  Planning  Commission.   The  filing  of  the  apolication 
for  the  rezoning  of  the  property,  as  was  done  in  the  present 
case,  is  governed  by  Charter  Section  117  and    City  Planning 
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Code  Sections  I4.I-I19  and  is  a  separatee  act  from  that  of  the 
Planning  Commission  in  approving  or  disapproving  an   aoolica- 
tion  for  a  permit.   Section  1|Q  of  the  Planning  Code  referred 
to  in  your  request  only  operates  when  both  of  these  matters 
are  before  the  Commission,  namely,  a  petition  to  rezone  and 
an  application  for  a  building  Dermit  covering  the  identical 
property.   As  I  have  already  pointed  out,  no  aoplication  for 
a  building  permit  is  presently  before  the  Commission  covering 
this  property,  nor  will  the  application  heretofore  acted  upon 
by  the  Commission  be  referred  to  the  Commission  in  the  future 
since  this  matter  has  been  disoosed  of  by  action  of  the  Board 
of  Permit  Appeals.   Hence  Section  I4.9  has  no  application  to  the 
request  for  rezoning  which  has  been  filed  before  your  Commission 
and  you  should  proceed  as  you  would  under  any  application  for 
rezoning. 

If  you  should  take  action  to  rezone  this  property 
and  the  permit  applicant  should  fail  diligently  to  prosecute 
his  application  and,  if  granted  a  permit,  fail  diligently  to 
carry  out  his  plans  to  erect  the  building  in  question,  the 
question  as  to  whether  the  Superintendent  of  Building  Inspection 
might  have  to  revoke  the  permit  would  be  presented,  but  I  am 
not  passing  on  that  point  at  this  time. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  James  R.  McCarthy 
Director  of  Planning 
Department  of  City  Planning 
100  Larkin  Street 
San  Francisco  2,  California 


GEB/BJW 


OPINION  NO.  1419 
February  11,  i960 


SUBJECT:  STREET  LIGHTING;  EXPENSE  OF  ADDITIONAL  STREET 
LIGHTING  AT  RAILROAD  CROSSINGS  AS  ALTERNATIVE 
PROTECTIVE  MEASURE. 


Gentlemen; 


I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"On  September  17th,  1959,  this  office  wrote  the 
Manager  of  Utilities  as  follows: 

"'Since  November,  1957  the  Southern  Pacific  Company  has 
had  a  proposal  before  the  State  Public  Utilities  Com- 
mission for  permission  to  reduce  the  number  of  days 
crossing  flagmen  are  on  duty  at  16th  and  Harrison 
Streets  and  17th  and  Harrison  Streets,  from  a  seven-day 
to  a  five-day  week,  Monday,  through  Friday,  with  hours 
of  assignment  as  presently  operated. 

"'Since  that  time  conferences  have  been  held  among  the 
interested  parties,  our  last  letter  being  one  addressed 
to  the  State  Public  Utilities  Commission  under  date  of 
March  30th,  which  was  a  follow-up  to  our  previous  one 
dated  February  10th,  offering  no  objection  to  the 
application  filed  by  the  Southern  Pacific  Company, 
provided  that  the  City  is  held  harmless  as  a  result 
of  any  suit  which  may  be  filed  in  connection  with 
accidents  occurring  at  said  crossings. 

"'An  informal,  on-the-site  meeting  was  held  on  June  10, 
1959,  at  the  two  locations  in  question,  and  which  was 
attended  by  representatives  of  the  Southern  Pacific 
Company,  the  State  Public  Utilities  Commission  and  the 
City  and  County  of  San  Francisco.   The  Commission's 
engineer  attending  this  meeting,  suggested  the  installa- 
tion of  two  additional  street  lights  and  increasing  the 
amount  of  illumination  provided  by  the  existing  street 
lights  at  each  of  the  two  subject  crossings  because  of 
the  accident  ratio  over  the  past  ten  years  at  night. 

"'We  are  informed  that  the  Southern  Pacific  Company  Is 
not  willing  to  assume  the  cost  of  the  additional  street 
lighting  as  they  believe  that  all  operating  and  main- 
tenance costs  of  street  lighting  should  be  assumed  by 
the  city,  and  the  State  Public  Utilities  Commission 
has  written  this  office  inquiring  into  the  position 
of  the  Board  of  Supervisors  with  respect  to  the  pro- 
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posal  for  the  installation  of  the  additional  street 
lighting  at  the  two  crossings  referred  to  hereinabove. 

"Tor  your  information,  the  Streets  Committee  has 
only  considered  one  phass  of  the  subject  matter, 
to-wit:   the  installation  of  wigwag  signals  at  the 
subject  crossings  on  the  days  when  the  crossing  flagmen 
are  not  on  duty,  and  has  accordingly  informed  the 
State  Public  Utilities  Commission  of  its  position 
under  dates  of  February  10  and  March  30,  1959*  as 
mentioned  earlier  in  this  letter. 

"'The  Streets  Committee,  therefore,  would  appreciate 
having  your  views  with  respect  to  the  installation  of 
the  subject  lights  as  well  as  the  proposed  increase  in 
illuminating  power  of  the  existing  lights,  and  whether 
the  City  and  County  of  San  Francisco  is  obligated  to 
install  such  lights. ' 

"For  your  information  and  guidance,  there  are 
attached  copies  of  letters  from  the  Manager  and  Chief 
Engineer  of  the  Hetch  Hetchy  Water  Supply,  Power  and 
Utilities  Engineering  Bureau,  and  the  Manager  of 
Utilities  reporting  on  the  subject  matter. 

"The  Streets  Committee  would  appreciate  receiving 
at  your  earliest  convenience,  your  opinion  as  to 
whether  or  not  the  City  and  County  of  San  Francisco 
is  obligated  to  install, at  its  own  expense,  the 
additional  lighting  suggested  by  the  State  Public 
Utilities  Commission." 

OPINION 

Street  lighting  is  a  municipal  affair.   (Park  v.  Pacific 
Fire  Extinguisher  Co.,  37  Cal.  App.  112,  173  Pac.  615;  24  Cal.  Jur. 
2d  771.) 

The  San  Francisco  Public  Utilities  Commission  is  the 
authority  charged  with  the  duty  and  power  to  locate  and  determine 
the  character  and  type  of  all  construction  and  additions,  better- 
ments and  extensions  to  utilities  under  its  control.   (Section 
121,  San  Francisco  Charter.)   That  such  utilities  include  street 
lighting  was  concluded  in  City  Attorney's  Opinion  No.  859,  dated 
June  23,  1954. 

It  is  specifically  provided  in  the  San  Francisco  Public 
Utilities  Code  that  the  Public  Utilities  Commission  shall  determine 
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the  Intensity  of  Illumination,  number  and  spacing  of  lights,  and 

other  details  necessary  to  secure  satisfactory  street  lighting. 

(Section  145,  Chapter  IX,  Part  II  of  the  San  Francisco  Municipal 
Code. ) 

All  matters  relating  to  railroad  crossings  which  may 
influence  or  interfere  with  the  operation  and  use  of  the  rail- 
road are  of  state-wide  concern  (Northwestern  Pacific  Railroad 
Company  v.  Superior  Court,  34  Cal.  2d  454,  211  Pac.  2nd  571). 
Accordingly,  the  exclusive  power  to  determine  and  prescribe  the 
manner  and  terms  of  installation,  operation,  maintenance,  use 
and  protection  of  each  crossing  of  one  railroad  by  a  public 
highway  or  street  has  been  delegated  to  the  California  Public 
Utilities  Commission  (Article  XII,  Sections  22  and  23,  California 
Constitution;   Sections  1201  and  1202,  California  Public  Utilities 
Code) . 

Section  1202,  California  Public  Utilities  Code,  further 
empowers  the  State  Public  Utilities  Commission  to  prescribe  the 
proportions  in  which  the  expense  of  the  construction,  alteration, 
relocation,  or  abolition  of  railroad  crossings  shall  be  divided 
between  the  railroad  and  the  state,  county,  city  or  other 
political  subdivision  affected. 

These  authorities  establish  exclusive  jurisdiction  in  the 
State  Public  Utilities  Commission  in  regard  to  making  provision 
for  uniform  standards  for  grade  crossing  protection  and  also  in- 
sure that  control  of  street  lighting  shall  remain  a  province  of 
discretion  of  local  government.   It  is,  therefore,  my  opinion  that 
the  City  and  County  of  San  Francisco  is  not  obligated  to  install, 
at  its  own  expense,  the  additional  street  lighting  suggested  bv 
the  staff  engineer  for  the  California  Public  Utilities  Commission. 


You  are  so  advised. 


Respectfully  submitted, 


To:   Clerk  of 

Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 


OIW/GEB 


DION  R.  HOLM 
City  Attorney 


OPINION  NO.  1^20 
February  11,  I960 


SUBJECT:   CLAIMS  AGAINST  CITY  AND  COUNTY  OP  SaN  FRANCISCO; 

APPLICABLE  LAW:  GOVERN! iLNT  CODE  SECTIONS  600  to  803; 
CHARTER  SECTION  8?. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

REQUEST 

"May  I  have  an  ooinion  as  to  the  effect 
proposed  Charter  Amendment  Proposition  E 
would  have  on  the  San  Francisco  Later  Depart- 
ment insofar  as  our  claims  are  concerned. 

"May  I  have  an  excerpt  and  an  interpre- 
tation of  the  excerpt  to  the  general  law  of 
the  State  of  California  applicable  to  the 
filing  of  claims  against  the  City  and  County 
of  San  Francisco." 

OPINION 

At  the  1959  regular  session  of  the  California  Legislature 
several  bills  were  signed  into  law  and  became  effective  on 
September  18,  1959.   The  bills  add  Division  3.$    (commencing 
with  section  600)  to  Title  1  of  the  Government  Code  and  relate 
to  claims  against  the  State,  local  public  entities  and  public 
officers  and  employees. 

Your  specific  request  deals  with  the  new  claims 
statute  insofar  as  it  applies  to  local  public  entities  but 
before  discussing  this  request  I  will  very  briefly  and  generally 
set  forth  the  matter  contained  in  the  other  portions  of  the 
statute. 

The  statute  itself  adds  a  new  division  to  the  Govern- 
ment Code,  is  cited  as  Division  3»5>  Title  1  and  is  entitled 
"Claims  against  the  State,  Local  Public  Entities  and  Officers 
and  Employees."  The  division  is  divided  into  three  Chapters. 
Chapter  1  deals  with  claims  against  the  State  and  sets  forth 
the  procedure  under  which  certain  claims  are  file  d  and  acted 
upon.   Chapter  3  deals  with  claims  against  public  officers  and 
employees.   This  chapter  leaves  the  law  unchanged  in  that  as  a 
prerequisite  to  suit  against  public  officers  or  employees  a 
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verified  claim  must  be  filed  with  the.  public  officer  or  employee 
and  the  municipality  within  ninety  days  after  the  occurrence 
which  gave  rise  to  the  cause  of  action.   The  so-called  Public 
Liability  Statute  (Sections  53051,  53052  and  53053  of  the 
Government  Code)  which  deals  with  injuries  sustained  or  property 
damaged  as  a  result  of  the  dangerous  or  defective  condition   of 
public  property  is  left  unchanged  insofar  as  the  substantive 
portion  of  that  law  is  concerned,  but  the  manner  of  filing 
claims  has  been  changed  to  be  in  accordance  with  Chapter  2 
(commencing  with  Section  700)  of  Division  3.5  of  Title  1  of 
the  Government  Code  (which  vrill  be  discussed  infra). 

Chapter  2  of  Division  3.5  of  Title  1  of  the  Government 
Code  is  entitled  "Claims  against  Local  Public  Entities"  and  is 
the  particular  portion  of  the  new  claims  law  which  substantially 
changes  claim  procedure  for  the  City.   It  is  not  my  intention, 
nor  is  it  feasible  to  attempt  to  cover  all  the  claims  questions 
which  can  arise  under  this  new  procedure.   Specific  problems 
which  confront  the  various  departments  of  the  City  can  best  be 
answered  when  they  arise  rather  than  attempt  to  anticipate 
them  in  a  general  request  for  interpretation  such  as  I  now  have 
before  me.   This  opinion  then  will  merely  serve  to  set  this  new 
law  before  you  as  a  guide  to  your  future  operations  under  it 
along  with  such  interpretation  as  I  can  give  at  this  time. 

Chapter  2  is  divided  into  three  articles. 

Article  1  (Sections  700  to  705)  is  general  and  defines 
local  public  entity  as  any  count}^  or  city;  it  excludes  causes  of 
action  founded  on  contract  w here  an  applicable  procedure  is 
prescribed  by  charter;  it  relates  to  causes  of  action  which 
accrue  subsequent  to  September  18,  1959;  it  excludes  certain 
claims  for  money  damages;  it  provides  that  claims  presented  in 
compliance  with  charter  claims  sections  shall  be  valid  if  the 
compliance  takes  place  before  the  repeal  of  the  charter  claims 
section;  it  provides  that  the  local  public  entity  may  include 
in  any  written  agreement  with  any  party  provisions  governing 
the  presentation  of  claims  and  the  agreement  will  govern  ex- 
clusively except  that  the  time  for  presentation  of  claims  cannot 
be  shorter  than  100  days  and  Section  716  (infra)  applies. 

Article  3  (Section  730)  provides  that  claims  which 
have  been  denied  or  barred  prior  to  September  18,  1959  shall 
not  be  reinstated  by  this  act. 

Article  2  (Sections  710  to  720)  is  quoted  in  full  as 
f ollows: 
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"ARTICLE  2.    PRESENTATION, ' CONSIDERATION  AND 
ENFORCEMENT  OF  CLAIMS 


"710. 

No  suit  for  money  or  damages  may  be 
brought  against  a  local  public  entity  on 
a  cause  of  action  for  which  this  chapter 
requires  a  claim  to  be  presented  until  a 
written  claim  therefor  has  been  presented 
to  the  entity  in  conformity  with  the  pro- 
visions of  this  article. 


"711. 

A  claim  shall  be  presented  by  the 
claimant  or  by  a  person  acting  on  his 
behalf  and  shall  show: 

(a)  The  name  and  post  office  address 
of  the  claimant; 

(b)  The  post  office  address  to  which 
the  person  presenting  the  claim  desires 
notices  to  be  sent; 

(c)  The  date,  place  and  other  circum- 
stances of  the  occurrence  or  transaction  which 
gave  rise  to  the  claim  asserted; 

(d)  A  general  description  of  the 
indebtedness,  obligation,  injury,  damage 
or  loss  incurred  so  far  as  it  may  be  known 
at  the  time  of  presentation  of  the  claim; 
and 

(e)  The  amount  claimed  as  of  the  date 
of  presentation  of  the  claim,  together  with 
the  basis  of  computation  thereof. 

The  claim  shall  be  signed  by  the  claimant 
or  by  some  person  on  his  behalf. 

A  claim  may  be  amended  at  any  time,  and 
the  amendment  shall  be  considered  a  part  of 
the  original  claim  for  all  purposes. 
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"712. 

If  in  the  opinion  of  the  governing 
body  of  the  local  public  entity  a  claim 
as  presented  fails  to  comply  substantially 
with  the  requirements  of  Section  711  the 
governing  body  may,  at  any  time  within 
fifty  (!?0)  days  after  the  claim  is  pre- 
sented, give  written  notice  of  its  insuf- 
ficiency, stating  with  particularity  the 
defects  or  omissions  therein. 

Such  notice  may  be  given  by  mailing  it 
to  the  address,  if  any,  stated  in  the  claim 
as  the  address  to  vhich  the  person  presenting 
the  claim  desires  notices  to  be  sent.   If  no 
such  address  is  stated  in  the  claim,  the  notice 
may  be  mailed  to  the  address,  if  any,  of  the 
claimant  as  stated  in  the  claim. 

The  governing  body  may  not  take  action 
on  the  claim  for  a  oeriod  of  twenty  (20)  days 
after  such  notice  is  given.   A  failure  or 
refusal  to  amend  the  claim  shall  not  con- 
stitute a  defense  to  any  action  brought  upon 
the  cause  of  action  for  which  the  claim  was 
presented  if  the  court  finds  that  the  claim 
as  presented  complied  substantially  with 
Section  711. 


"713. 

Any  defense  based  upon  a  defect  or 
omission  in  a  claim  as  presented  is  waived 
by  failure  of  the  governing  body  to  mail 
notice  of  insufficiency  with  respect  to 
such  defect  or  omission  as  provided  in 
Section  712,  except  that  no  notice  need 
be  mai]e  d  and  no  waiver  shall  result  when 
the  claim  as  presented  fails  to  state 
either  an  address  to  vhich  the  person 
presenting  the  claim  desires  notices  to 
be  sent  or  an  address  of  the  claimant. 
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M?1U. 

A  claim  may  be  presented  to  a  local 
public  entity  (1)  by  delivering  the  claim 
to  the  clerk,  secretary  or  auditor  thereof 
within  the  period  of  time  prescribed  by 
Section  715  or  (2)  by  mailing  the  claim 
to  such  clerk,  secretary  or  auditor  or  to 
the  governing  body  at  its  principal  office 
not  later  than  the  last  day  of  such  oeriod, 
A  claim  shall  be  deemed  to  have  been 
presented  in  compliance  with  this  section 
even  though  it  is  not  delivered  or  mailed 
as  provided  herein  if  it  is  actually  re- 
ceived by  the  clerk,  secretary,  auditor  or 
governing  body  within  the  time  prescribed. 


"715. 

A  claim  relating  to  a  cause  of  action 
for  death  or  for  ohysical  injury  to  the 
person  or  to  personal  property  or  growing 
crops  shall  be  presented  as  provided  in 
Section  71i|  not  later  than  the  one  hun- 
dreth  day  after  the  accrual  of  the  cause 
of  action.   A  claim  relating  to  any  other 
cause  of  action  shall  be  presented  as 
provided  in  Section  Jll±   not  later  than  one 
year  after  the  accrual  of  the  cause  of 
action. 

For  the  purpose  of  computing  the  time 
limit  prescribed  by  this  section,  the  date 
of  accrual  of  a  cause  of  action  to  which  a 
claim  relates  is  the  date  upon  which  the 
cause  of  action  accrued  within  the  meaning 
of  the  applicable  statute  of  limitations. 


"716. 

The  superior  court  of  the  county 
in  which  the  local  public  entity  has  its 
principal  office  shall  grant  leave  to 
present  a  claim  after  the  expiration  of 
the  time  specified  in  Section  715  if  the 
entity  against  which  the  claim  is  made 
will  not  be  unduly  prejudiced  thereby, 
where  no  claim  was  presented  during  such 
time  and  where: 
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(a)  Claimant  was  a  minor  during  all 
of  such  time;  or 

(b)  Claimant  was  physically  or  mentally 
incapacitated  during  all  of  such  time  and  by 
reason  of  such  disability  failed  to  present  a 
claim  during  such  time;  or 

(c)  Claimant  died  before  the  expiration 
of  such  time . 

Application  for  such  leave  must  be  made 
by  verified  petition  showing  the  reason  for 
the  delay.   A  copy  of  the  proposed  claim  shall 
be  attached  to  the  petition.   The  petition 
shall  be  filed  within  a  reasonable  time,  not 
to  exceed  one  year,  after  the  time  specified 
in  Section  715  has  expired.   A  copy  of  the 
petition  and  the  proposed  claim  and  a  written 
notice  of  the  time  and  place  of  hearing  thereof 
shall  be  served  on  the  clerk  or  secretary  or 
governing  body  of  the  local  public  entity  not 
less  than  10  days  before  such  hearing.   The 
application  shall  be  determined  upon  the  basis 
of  the  verified  petition,  any  affidavits  in 
support  of  or  in  opposition  thereto,  and  any 
additional  evidence  received  at  such  hearing. 


"717. 

The  governing  body  shall  act  on  a  claim 
in  one  of  the  following  ways: 

(a)  If  the  governing  body  finds  the  claim 
is  not  a  proper  charge  against  the  local  public 
entity,  it  shall  reject  the  claim. 

(b)  If  the  governing  body  finds  the  claim 
is  a  proper  charge  against  the  local  public 
entity  and  is  for  an  amount  justly  due,  it  shall 
allow  the  claim. 

(c)  If  the  governing  body  finds  the  claim 
is  a  proper  charge  against  the  local  public 
entity  but  is  for  an  amount  greater  t  han  is 
justly  due,  it  shall  either  reject  the  claim  or 
allow  it  in  the  amount  justly  due  and  reject  it 
as  to  the  balance.   If  the  governing  body  allows 
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the  claim  in  part  and  rejects  it  in  part 
it  may  require  the  claimant,  if  he  accepts 
the  amount  allowed,  to  accept  it  in  settle- 
ment of  the  entire  claim. 

Notice  of  any  action  taken  under  this 
section  rejecting  a  claim  in  whole  or  in 
part  shall  be  given  in  writing  by  the  clerk, 
secretary  or  auditor  of  the  local  public 
entity  to  the  oerson  who  presented  the  claim, 


"718. 

Where  this  chapter  requires  that  a  claim 
be  presented  to  the  local  public  entity  and  a 
claim  is  presented  and  action  thereon  is  taken 
by  the  governing  body: 

(a)  If  the  claim  is  allowed  in  full  and 
the  claimant  accepts  the  amount  allowed  no  suit 
may  be  maintained  on  any  part  of  the  cause  of 
action  to  which  the  claim  relates. 

(b)  If  the  claim  is  allowed  in  part  and 
the  claimant  accepts  the  amount  allowed,  no 
suit  may  be  maintained  on  that  part  of  the  cause 
of  action  which  is  represented  by  the  allowed 
portion  of  the  claim. 

(c)  If  the  claim  is  allowed  in  part  no 
suit  may  be  maintained  against  such  entity  on 
any  portion  of  the  cause  of  action  where,  pur- 
suant to  a  requirement  of  the  governing  body 
to  such  effect,  the  claimant  has  accepted  the 
amount  allowed  in  settlement  of  the  entire  claim, 

Nothing  in  this  article  shall  be  construed 
to  deprive  a  claimant  of  the  right  to  resort  to 
writ  of  mandamus  or  other  proceeding  against  the 
local  public  entity  or  the  governing  body  or  any 
officer  thereof  to  compel  it  or  him  to  pay  the 
claim  when  and  to  the  extent  that  it  has  been 
allowed. 
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"719. 

Except  where  a  different  statute  of 
limitations  is  specifically  applicable  to 
a  local  public  entity,  any  suit  brought 
against  a  local  public  entity  on  a  cause 
of  action  for  vhich  this  chapter  requires  a 
claim  to  be  presented  must  be  commenced 
within  the  period  of  time  prescribed  by  the 
statute  of  limitations  which  would  be  appli- 
cable thereto  if  the  suit  were  being  brought 
against  a  private  party. 

"720. 

Nothing  in  this  chapter  shall  prohibit 
the  governing  body  of  a  local  public  entity 
from  compromising  en.  y  suit  based  on  a  cause 
of  action  for  which  this  chaoter  requires  a 
claim  to  be  presented." 

As  you  can  readily  see  a  number  of  major  changes  have 
been  made  which  remove  many  of  the  pitfalls  for  claimants  which 
resulted  in  denied  and  barred  claims  in  the  past.   The  Claim 
itself  need  not  be  verified  nor  need  it  necessarily  be  signed 
by  the  claimant  but  may  be  signed  by  some  other  person  on  his 
behalf.   The  municipality  cannot  withhold  defects  from  the 
claimant  with  the  view  toward  raising  the  defects  at  the  time 
of  trial  as  a  defense  to  the  suit.   Sections  712  and  713 
impose  upon  the  "governing  body"  the  duty  to  notify  the  claimant 
of  defects  and  the  failure  to  notify  the  claimant  waives  the 
defect  as  a  defense.   Section  712  places  the  duty  on  the 
"governing  body"  to  determine  whether  or  not  the  claim  sub- 
stantially complies  with  Section  711  and  also  the  duty  to 
notify  the  claimant  in  writing  of  its  insufficiency. 

In  the  past  claims  under  Section  87  of  the  City  Charter 
were  presented  to  the  Controller  while  claims  under  the  Public 
Liability  Statute  were  presented  to  the  Clerk  of  the  Board  of 
Supervisors.   Section  Jll].    chanres  this  procedure  so  that  any 
claim  may  be  delivered  to  the  clerk,  secretary  or  auditor,  or 
may  be  mailed  on  the  last  day  for  filing  to  the  clerk,  secretary 
or  auditor,  or  to  the  "governing  body"  at  its  principal  office. 
In  this  section  clerk  means  Clerk  of  the  Board  of  Supervisors, 
secretary  has  no  application  to  the  City  and  County  of  San 
Francisco,  auditor  means  Controller. 
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Section  715  sets  the  time  at'  100  days  for  claims  arising 
from  death  or  injury  to  the  oerson  and  damage  to  personal  oroperty 
and  growing  crops,  and  at  one  (l)  year  for  claims  arising  from 
other  causes  of  action.   Section  716  sets  forth  the  conditions 
and  orocedure  for  filing  a  late  claim.   Section  717  and  718 
regulate  the  action  to  be  taken  on  validly  presented  cla.   ims. 

Charter  Section  87  was  amended  at  the  November" 3,"  1959 
election  to  read  as  follows: 


"LIMITATION  ON  CLAIMS  *ND  DkMAGIS. 

Section  87.    All  claims  for  money  or 
damages  against  the  city  and  county  must  be 
filed  in  accordance  with  the  general  law  of 
the  State  of  California  applicable  to  the 
filing  of  claims  against  local  public  entities; 
otherwise  no  suit  for  money  or  damages  may  be 
brought  against  the  city  and  county. 

All  claims  heretofore  presented  within 
the  time  orescribed  by  the  general  law  of  the 
State  of  California  and  which  substantially 
complied  therewith  at  the  time  of  their  pre- 
sentation shall  be  deemed  to  have  been  prooerly 
presented . 

This  section  aoplies  only  to  claims  relating 
to  causes  of  action  arising  subsequent  to  the 
effective  date  of  Chapter  172l|,  California 
Legislature,  1959  Regular  Session. 

Except  as  otherwise  orovided  for  in  ether 
sections  of  the  charter,  the  Board  of  Suoervisors, 
by  ordinance,  shall  ore  scribe  the  method  whereby 
claims  or  litigation,  or  proceedings  based  thereon, 
may  be  settled,  comoromised,  adjusted  or  dismissed." 

With  reference  to  the  last  paragraph  of  Charter  Section 
87  above  quoted,  other  Charter  sections  do  set  forth  the  method 
under  which  claims,  litigation  and  proceedings  involving  depart- 
ments under  the  jurisdiction  of  the  Public  Utilities  Commission 
are  settled,  comoromised,  adjusted  and  dismissed.   The  Charter 
vests  the  Public  Utilities  Commission  with  control  over  all 
phases  of  utility  management  (sections  121  et  seq).   Under  the 
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provisions  of  Section  130  "the  power  to  settle  and  adjust 
claims  arising  out  of  the  operation  of  any  said  utilities" 
is  specifically  conferred  on  the  Commission.   Charter  Section 
126  provides  that  the  "City  Attorney,  as  the  legal  adviser  of 
the  Commission,  may,  with  the  approval  of  the  Commission, 
compromise,  settle  or  dismiss  any  litigation  or  proceedings 
which  may  be  pending  for  or  on  behalf  of  or  against  said 
Commission  relative  to  any  matter  or  property  under  its 
jurisdiction. " 

Sections  711,  7II4,  717  and  718  of  the  Government 
Code  refer  to  the  "governing  body  of  the  local  public  entity." 
Sections  712  and  717  orescribe  the  manner  in  which  "the  governing 
body"  shall  process  claims  filed  pursuant  to  Section  71U»   If 
the  "governing  body  of '  the 'local  public  entity"  means  Board  of 
Supervisors  alone,  there  is  a  conflict  between  these  sections 
and  Charter  section  87  insofar  as  the  jurisdiction  of  the  Public 
Utilities  Commission  is  concerned.   The  matter  of  settlement  of 
claims  is  a  "municipal  affair."   (See  State  ex  rel  Barber 
Asphalt  Paving  Co.  v.  District  Court  of  lit.  Louis  County,  et  al . , 
132  N.  VJ.,  at  bottom  of  page  133»  and  Peterson  v.  City  of  Red 
Firig,  111  N.  I:.,  at  the  top  of  page  8i|l. )    Therefore,  a  Charter 
provision  would  prevail  over  the  State  enactment  in  the  event 
of  conflict.   There  is  a  proposed  State  constitutional  amendment 
(Assembly  Constitutional  Amendment  No.  16,  Chapter  231,  page  5^01, 
Stats.  195>9),  which  if  passed  would  remove  the  determination  of 
"procedures"  for  processing  of  claims  from  the  "municipal  affair" 
field  to  State  control.   There  is,  of  course,  no  judicial  inter- 
pretation concerning  the  extent  to  which  possible  future  State 
legislation  under  the  proposed  constitutional  amendment  would 
abrogate  municipal  charter  provisions  for  settlement  of  claims. 

Under  the  legislation,  however,  which  is  presently 
enacted  as  Oivision  3*5  of  the  Government  Code,  it  is  my 
opinion  that  the  phrase  "governing  body  of  the  local  entity", 
used  therein,  does  not  refer  only  to  the  Board  of  Supervisors 
of  the  City  and  County  of  San  Francisco,  but  refers  as  well  to 
the  Public  Utilities  Commission.   By  reason  of  the  plenary 
power  conferred  on  the  Public  Utilities  Commission  over  the 
utility  departments  under  its  jurisdiction,  including  specifi- 
cally the  processing  and.  settlement  of  claims,  the  Commission 
is,  within  the  intendment  of  the  Government  Code  sections,  the 
11  governing  body"  in  regard  to  claims  arising  out  of  the 
operation  of  those  departments  under  its  jurisdiction. 

In  summary,  you  are  advised  as  follows: 

1.   The  filing  of  a  claim  is  a  condition  precedent 
to  suit  against  the  municipality; 
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2.  The  claim  is  signed  by  the  claimant  or  by  some 
person  on  his  behalf  and  need  not  be  verified; 

3.  The  period  for  filing  claims  is  100  days  after 
the  accrual  of  the  cause  of  action  when  the  claim  is  based 
upon  death  or  physical  injury  to  the  person,  or  to  personal 
property,  or  growing  crops.   A  claim  relating  to  any  other 
cause  of  action  shall  be  presented  not  later  than  one  year 
after  the  accrual  of  the  cause  of  action; 

I4. .   The  claim  is  presented  by  delivering  the  claim 
to  the  Clerk  of  the  Board  of  Supervisors,  or  to  the  Controller, 
or  by  mailing  the  claim  to  the  Clerk  of  the  Board  of  Supervisors, 
the  Controller,  or  to  the  Board  of  Supervisors,  or  in  the  case 
of  claims  involving  departments  under  the  jurisdiction  of  the 
Public  Utilities  Commission,  to  the  Public  Utilities  Commission; 

5>.   V'ritten  notice  must  be  given  of  defects  in  claims 
or  such  defect  is  waived.   Such  notice  must  be  given  by  the 
"governing  body"  to  wit:   either  by  the  Board  of  Supervisors, 
or,  in  the  case  of  claims  involving  departments  under  the 
jurisdiction  of  the  Public  Utilities  Commission,  by  the  Public 
Utilities  Commission; 

6.   There  is  a  special  court  proceeding  for  determining 
the  right  to  file  a  late  claim; 

7-   Procedures  after  filing  claims  -  payment,  settle- 
ment, adjustment,  dismissal,  etc.,  remain,  insofar  as  claims 
involving  the  departments  under  the  Public  Utilities  Commission 
are  concerned,  subject  to  the  jurisdiction  and  control  of  the 
Public  Utilities  Commission. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLII 
City  Attorney 


TO:   J.  H.  Turner 

General  Manager   and   Chief   Engineer 
San  Francisco  V'ater  Department 
1+25  Mason  Street 
San   Francisco   1,    California 
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The  Hdnorable  Board  of  Supervisors 
City  and  County  of  San  Francisco 
235  City  Hall 
San  Francisco  2,  California 

Attention:  Joint  Committee  of  Streets  and  Highways 
and  Public  Buildings,  Land  and  Cit> 
Planning 

Re:  Your  File  No.  42-58-5  (Proposed 
Skjline  National  Parkway) 

Gentlemen : 

Attached  hereto  are  copies  of  the  resolution  'Approving 
Proposed  Route  for  Skyline  National  Parkway  Between  San  Francisco 
and  Santa  Cruz,,11  as  requested  in  your  letter  of  February  3,  1960. 

The  fifth  paragraph  is  inserted  to  provide  our  City  and 
County  with  opportunity  of  reviewing  the  routes  which  may  be  pro- 
posed by  the  National  Park  Service  and  Bureau  of  Public  Roads, 
and  the  conditions  which  may  be  imposed  upon  lands  to  be  donated 
uj   the  City  and  County  for  the  Parkway. 

There  are  a  number  o£  legal  problems  involved  in  the 
gift  of  City  and  County  property  to  the  federal  government  for 
this  purpose.   I  mention  here  only  a  few,  ae  examples  of  the  dif- 
ficulties whichwould  inevitably  arise  unless  we  retain  some  control 
or  voice  in  the  ultimate  development  and  use  of  these  properties. 

Lincoln  Park  -  The  Proposed  Route  Summary  (see  pages  11 
and  12  of  the  booklet  prepared  by  Wilsey  &  Ham,  entitled 
-'Supplemental  Data")  lists  the  total  acreage  of  Lincoln  Park  as 
230  acres.   The  entire  park  area  is  desired  for  federal  Parkway 
development.  Does  this  mean  that  title  to  all  of  Lincoln  Park 
must  be  transferred  to  the  federal  government  in  fee  simple? 
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Would  the  park  then  continue  in  use  as  a  golf  course';   As  exclusive 
owner,  the  federal  government  would  have  sole  right  to  determine 
future  use  of  Lincoln  Park,  and  aould,  conceivably,  divert  it  to  a 
picnic  ground  or  other  development,  with  no  access  to  the  area 
except  from  the  Parkway  road. 

Further,  the  Palace  of  the  Legion  of  Honor  is  located  in 
Lincoln  Park.   In  what  way  would  this  building  be  affected9 


Great  H 


t  Highway  -  Acreage  for  the  Great  Highway  is  stated 
at  68  acres,  all  of  which  would  be  required  for  the  Parkway. 

Part  of  the  northern  section  of  this  boulevard  lies 
between  the  Ocean  Beach  and  the  amusement  center  known  as  Whitney's 
Play land  at  the  Beach,  and  consists  of  a  wide  paved  street  with  con- 
siderable space  for  automobile  parking.   By  the  apparent  terms  of 
the  supplemental  report,  all  such  center-street  parking  arrangements 
would  be  eliminated,  creating  a  traffic  problem  for  the  adjoining 
area,  and  most  obviously  affecting  the  business  property  adjoining, 
to  which  access  from  the  Parkway  may  be  cut  off.   (See  (b)  and  (f) 
at  pp.  33,  34,  id.) 

Fleishhacker  Playground  and  Zoo  -  The  proposed  Parkway 
route  takes  twenty  acres  or  land  from  the  Fleishhacker  Pool, 
Play field  and  Zoo  recreational  area.   It  cannot  be  foreseen  at 
this  time  how  the  adjacent  Parkway  would  affect  the  area's  access- 
ability  for  local  residents  who  might  wish  to  visit  the  municipal 
park.   It  is  obvious  that  automobile  parking  along  the  highway 
opposite  Fleishhacker  Pool  would  be  curtailed  or  eliminated,  and 
this  would  well  create  a  traffic  problem  backing  into  the  Outer 
Sunset  residential  district.   Both  Fleishhacker  Playground  and  Zoo 
and  Lincoln  Park  are  under  the  jurisdiction  of  the  Recreation  and 
Park  Commission,  and  their  properties  could  not  be  conveyed  without 
the  consent  of  the  Recreation  and  Park  Commission. 

Water  Shed  Lands  -  The  proposed  route  requires  470  acres 
of  Water  Department  lands  in  San  Mateo  County,  comprising  part  of 
the  watershed  area  around  Crystal  Springs  Lakes.   It  may  also  be 
that  this  land  is  under  Public  Utilities  Commission  Jurisdiction, 
and  could  not  be  conveyed  without  its  consent. 
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These  sre  matters,  among  others,  which  should  be  looked 
into  carefully  before  any  commitments  are  made.    It  is  not  the 
intention  of  this  office  to  discourage  the  project  of  a  national 
Parkway  extending  south  from  Golden  Gate  Bridge,  which  might  be  a 
very  fine  thing  for  this  city  as  well  as  our  neighbors,  and  of 
inestimable  value  to  all  our  people. 

It  is  difficult  at  this  time  to  determine  whether  the 
resolution  itself  is  a  firm  commitment  or  a  preliminary  negotia- 
tion having  no  binding  effect  In  law.  Therefore,  I  believe  it 
wise  to  include  the  fifth  paragraph,  which  is  a  saving  clause  in 
the  event  that  later  events  and  developments  make  it  advisable 
to  re-evaluate  an>  conditions  which  may  be  imposed. 

Yours  truly, 


DION  R.  HOLM 
City  Attorney 


iaini 
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February  17,  i960 


Mr.  Robert  J.  Do Ian 

Clerk  of  the  Board  of  Supervisors 

nil 
San  Francisco  2,  California 


Jear  Sir: 


I  have  before  me  your  letter  which  reads  as  follows: 

"On  Jar.uar.  24,  i960,  there  was  receive      is 
office  an  appeal  from  a  decision  of  the  City 
Planning  Commission  approving  application  to 
rezone  Lot  1,  Slock  1C71,  fron  oe  ial 

district  to  commercial  dlstr. 
Commission  set  forth  said  decision  in  its  Hes; 
ticn  No.  i>19^  dated  December  17,  1959,  (cc 
attached ) . 

"Under  date  of  Januar      i960,  I  wrote  to 
Mrs.  Theresa  J.  Paulian, 

petition  referrea  to,  and  stated  to  her  that 
in  view  of  relevant  Charter  and  ordinance  pro- 
visions, the  appeal  could  not  be  conoid* 
the  Board  of  Supervisors  by  reason  ( 
beyond  the  permitted  time  limit. 
letter  is  attached. 

"Mrs.  Paulian  has  written  to  me  in  a  letter  dated 

has  reiterated  the  request 
of  appellants  that  the  Board  of  Supervisors  review 
and  take  action  with  respect  to  the  decision  of 
the  City  Planning  Cenmission.  A  copy  of  Mrs. Paul:.   ' 
xci/T^er  is  dttuv  .   • 

"In  order  chat  I  might  respond  to  Mrs.  Paulian1 s 
letter  v  I  apparently  have 

been  able  to  express  heretofore,  will  you  kind 
let  me  know  whether  or  not  t:e  Board  of  Supervisors 
has  Jurisdiction  to  consider  and  act  upon  the  appeal 
referred  to  hereinabove." 


Mr.  Robert  J.  Dolan  -2- 

Clerk  of  the  Board  of  Supervisors 


February  17,  i960 
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Upon  request,  I  have  been  p 
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Clerk  of  the  Board  of  Supervisors 

That  there  may  be  a  difference  between  the  enacting 
date  or  an  action  taken  aim  its  operative  date  is  usually  the 
case  in  most  statutor.      lation.  It  Is  the  exception  rather 
than  the  rule  for  then  tc  be  the  same,  and  I  3ee  no  reason  •. 
such  difference  may  not  be  recognised  in  an  administrative 
resolution.  One  recent  statutory  example  would  be  the  State 
Bay  Area  Air  Pollution  Control  law  enacted  in  1957  respecting 
six  Bay  Area  counties  but  postpc  tion  in  Napa, 

Solano  and  Sonona  Counties  until  the  Boards  of  Supervisors  of 
thoat  counties  declare  by  resolution  a  need  for  it  to  function 
in  those  counties. 

As  to  the  time  allowed  to  protestants  within  wh: 
to  file  an  appeal,  reference  is  made  to  Section  117  of  the 
Charter  wiiich  provides,  in  part,  as  follows: 

.  .  .  that  tne  commission,  after  hearing 
ill,  ty  resolution,  approve  or  disapprove 
propose      ;e  which,  Li'   approved,  snail 

not  MMMM  effective  for  6  irty  Aaysj  t.  at 

appeal  may  be  taken  from  tne  ruling  of  the 

commission  by   filing  written  protest  u 

the  board  of  supervisors,  .  .  . 

Further  reference  is  made  to  Section  46  of  the  Clt; 
Planning  Code  whi        »s,  in  part,  as  follows t 

"Property  owners  affected  may  appeal  to  fcMi 
Board  of  Supervisors  from  any  ruling  of  the 
City  Planning  Commission  by  filing  protests 
in  writing  tgalnst  such  ruling  with  said 
Board  of  Supervisors  within  thirty      .ays 
of  ti.e  date  oi     Htjr  Plan-     jmmisslon's 
resolution  thereon.  .  .  . 

It  being  my  o      that  said  section  of  the  Planning 
Coie  has  reference  to  the  adopting  rather  than  tne  operative 
date  of  resolutions  passed  by  tne  City  Pis.      ommission  (in 

■  instance,  December  17,  1959),  you  are  advised  that  the  appeal 
filed  with  your  office  on  January  i;4,  i960,  w 

failed  to  vest  the  Board  of  Supervisors  w.       suiction  to  near 
the  same. 

Yours  tru. 

-diqm  h.  nam 

nJR/e..  City  Attorney 
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SUBJECT : 


Dear  Sir: 


follows : 


ASSESSMENT  PROCEEDINGS,  VALIDITY  OF, 
IMPROVEMENT  OF  ALLISON  STREET  AND 
OTHERS. 


I  have  received  your  request  for  an  opinion  as 

REQUEST 

"At  its  meeting  held  on  February  8,  I960, 
the  Board  of  Supervisors  conducted  a  hearing 
of  protests  in  connection  with  the  improvement 
of  Allison  Street  (¥§-)  between  Brunswick  Street 
and  25  feet  south,  and  other  locations,  by  the 
construction  of  sidewalks  by  Mac  Construction 
Company  as  described  in  Declaration  of  Intention, 
Order  No.  53  319,  dated  December  12,  1958,  of 
the  Department  of  Public  Works. 

"At  the  hearing,  protests  against  the 
assessment  for  said  work  were  made  by  Mrs.  John 
Gaehwiler,  Ikk   Miraloma  Drive  (Lot  33,  Assessor's 
Block  2973-A).   Her  protest  was  predicated  upon 
the  assertion  that  notice  of  the  proposed  con- 
struction was  not  received  by  her  and  that  subse- 
quently she  was  assessed  three  times  the  cost  of 
the  work  as  it  could  have  been  done  by  her 
through  private  contract. 

"Inasmuch  as  the  Board  of  Supervisors  has 
been  informed  that  the  contractor,  Mac  Construc- 
tion Company,  submitted  bills  to  affected  property 
owners  prior  to  confirmation  of  the  assessment, 
the  Board  respectfully  requests  that  your  office 
review  the  validity  of  the  entire  proceedings  in 
this  matter  and  thereafter  favor  it  with  your 
opinion  in  connection  therewith." 


OPINIO  N 

I  have  examined  the  entire  proceedings  relating  to 
the  work  of  improvement  referred  to  in  your  request,  and 
have  found  that  all  required  proceedings  were  taken  in  sub- 
stantial compliance  with  the  Charter  and  the  provisions  of 
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the  Street  Improvement  Ordinance  of  193^>  now  contained  in  Part 
II,  Chapter  X,  Article  6,  as  amended,  of  the  San  Francisco  Muni- 
cipal Code. 

The  improvements  of  streets  and  sidewalks  and  the 
collection  of  costs  therefor  in  chartered  cities  are  municipal 
affairs.   (Raisch  v.  Myers,  27  Cal.  2d  773.) 

Consequently,  having  complied  with  the  applicable 
provisions  of  the  Charter  and  the  Street  Improvement  Ordinance, 
the  actions  of  the  City  and  County  agencies  and  officials  were 
proper. 

The  basis  of  Mrs.  Gaehwiler's  protest,  namely,  that 
she  did  not  receive  notice  of  the  proposed  construction,  can- 
not affect  the  validity  of  the  proceeding  for  two  reasons: 
First,  because  the  Order  of  Intention  was  mailed  on  December 
17,  1958,  whereas  the  deed  whereunder  Mrs.  Gaehwiler  became  an 
owner  of  the  property  at  Ikh   Miraloma  Drive  (Lot  33,  Assessor's 
Block  2973-A)  was  not  recorded  until  February  9,  1959,  accord- 
ing to  the  information  furnished  to  me  by  the  Department  of 
Public  Works;  and  second,  because  the  Street  Improvement 
Ordinance  provides,  with  respect  to  the  mailing  requirements 
pertaining  to  the  Order  of  Intention,  that  "such  requirement 
for  such  mailing  of  copies  of  the  order  of  intention  shall  not 
be  deemed  jurisdictional,  and  the  failure  of  the  said  property 
owners,  or  any  of  them,  to  receive  said  copies  of  the  said 
order,  or  any  error  or  omission  in  relation  to  the  mailing  of 
the  same,  shall  in  no  wise  affect  the  validity  of  the  proceed- 
ing, or  prevent  the  Supervisors  from  acquiring  jurisdiction 
to  order  the  proposed  work  or  improvement." 

The  fact  that  the  contractor  submitted  bills  to  the 
property  owners  before  the  recordation  of  the  assessment  and 
the  expiration  of  the  time  for  appeal  to  the  Board  of  Super- 
visors would  not  affect  the  validity  of  the  proceeding. 
However,  such  billing  was  premature  and  without  legal  author- 
ization or  justification. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

To: 

Robert  J.  Dolan 

Clerk,  Board  of  Supervisors 

San  Francisco 

JJTJr/BJW 


COPY  No«  1^21-A 

February  23,  I960 


Mr.  Robert  J,  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 

■  .  ■  ' 

Re:  Your  File  42-58-5 

imoliv^  r*  •'■'*• 
Dear  Mr.  Dolan: 

This  is  in  reply  to  your  letter  of  February  16,  I960, 
wherein  you  advise  that  Supervisor  James  Leo  Halley  is  uncertain 
as  to  the  effect  of  the  paragraph  of  the  resolution  which  reads: 

"RESOLVED  FURTHER,  That  upon  the  completion  of  the 
preliminary  desirability  report  and  submission  of  such 
report  and  recommended  route,  as  determined  by  the 
National  Park  Service  and  Bureau  of  Public  Roads,  to 
the  Congress  of  the  United  States,  copies  of  said 
preliminary  desirability  report  be  submitted  to  this 
Board  of  such  study  and  action  as  this  Board  may  deem 
necessary  and  proper  in  the  premises;" 

and  desireB  to  be  informed  whether  or  not  the  Board  of  Supervisors 
will  continue  to  have  full  control  of  further  action  with  respect 
to  participation  in  the  Parkway  program  and  approval  of  routes 
within  San  Francisco  therefor,  in  view  of  the  quoted  language. 

Supervisor  Halley' s  question  relates  to  the  effective- 
ness of  the  fifth  paragraph  (second  "Resolved")  of  the  resolution, 
which  is  quoted  in  your  letter,  to  offset  any  implication  of 
commitment  which  might  be  contained  in  the  fourth  paragraph 
(first  "Resolved"). 

The  resolution,  as  originally  submitted  to  this  office 
for  comment  after  having  been  drawn  up  elsewhere,  did  not  contain 
the  fifth  paragraph.  I  added  that  paragraph  in  order  to  clarify 
the  intent  of  the  Board  of  Supervisors,  which  I  understand  to  be 
no  more  than  to  approve  the  general  route  suggested  in  the 


jauncf^I 


it  lo  biaoS  artt  lo  jiisXO 

IlaH  \*ID  5£S 

Blniolil*^     .  itoaMt*  fia8 

- 

:nAloa   .tH  *uB9d 

I  el  aJWT 

iivba  uotj  nisisriK 
riqsnsi  Joalla  arfct  oJ  8  a 

-vsiqmoo   9ft^   noq/u  1H  QfiVJOaaH 

SaTUS  {    LaaoliaM 

o   aa9i; 
•     '  . 
am  r^sofl  elrij   sa  noiJoa  ^  lo  otbo5 

"ie»ei»'  boa  yiatacoon 

Mf  oi  aaniaab  or  us 
^o  IIIw 

3    bfUS    £E?51 

oaaxofla^n  naB  nx> 

>.oup  a' 

sa)   riciBisa^aa  ittlJtl  artt  lo  aaon 
oa*oup  a£  riolriw 

sH"  aaiJtl) 


.-/■ .      *>  m         ****■  h  ■• 


•PI    MS 


(•ad  saJhrari  *o$1jb  irtammoo  net 

^abba  I  rttlll  srfj 

-laquft  lo  boaofi  an  :  artt 

s  cj   nartt  aioffi  on 


Mr.  Robert  J.  Dolan  2  February  23,  i960 


brochure  prepared  by  Wilsey  &  Ham  (an  attractive  compilation  of 
scenic  photographs  and  descriptive  language  designed  to  promote 
interest  in  a  Federal  Parkway  along  the  Pacific  Coast). 

However,  the  third  paragraph  of  the  original  resolution 
contains  specific  reference  to  "the  required  engineering  and 
planning  studies,  '  and  "the  necessary  data"  upon  which  the  report 
is  based;  and  the  paragraph  immediately  following  formally 
approves  the  "report  prepared  by  Wilsey  &  Ham  and  the  route  of  the 
Skyline  National  Parkway  delineated  therein.  .  ." 

It  is  my  thought  that  confusion  could  result  from  the 
implied  reference  to  supplemental  data  in  the  report,  in  which 
certain  City  and  County  properties  are  suggested  for  allotment  to 
the  Parkway  project.  These,  specifically,  are  all  of  Lincoln 
Park,  the  entire  Great  Highway,  part  of  Fleishhacker  Playground 
and  Zoo,  and  470  acres  of  "Water  Department  lands"  in  San  Mateo 
County. 

As  a  matter  of  legal  limitation,  Section  k2   of  the 
Charter  grants  to  the  Recreation  and  Park  Department  exclusive 
control  of  recreational  facilities;  Section  50  gives  the  trustees 
of  the  California  Palace  of  the  Legion  of  Honor  (located  in 
Lincoln  Park)  similar  control  of  the  physical  properties  of  that 
institution,  Including  the  lands  incident  to  its  maintenance; 
and  Section  121  grants  to  the  Public  Utilities  Commission  exclusive 
control  over  Water  Department  lands. 

While  it  is  my  opinion  that  the  Board  of  Supervisors 
cannot,  by  resolution,  cause  an  enforced  transfer  of  City  and 
County  lands  not  subject  to  its  independent  control,  an  embarrass- 
ing situation  might  result  if  it  were  assumed  by  the  Federal 
agencies  that  the  resolution  constituted  an  irrevocable  offer  to 
donote  all  municipal  lands  mentioned  in  the  supplemental  data 
supporting  the  report,  and  in  reliance  upon  that  assumption, 
Congress  appropriated  some  thousands  of  dollars  or  more  to  make 
a  preliminary  desirability  report. 

It  is  for  the  purpose  of  removing  that  possibility  of 
misconstruction  that  I  have  added  the  fifth  paragraph  to  the 
resolution. 

I  further  advise  that,  in  the  interest  of  complete 
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clarity  and  to  avoid  any  reliance  upon  the  properties  described  in 
the  report  entitled  'Supplemental  Data,  '  a  further  insertion  be 
made:  following  the  firm  name  of  Wilsey  &  Ham  in  the  fourth  para- 
graph (first  'Resolved"),  the  words  "entitled  'the  proposed  West 
Coast  SKYLINE  NATIONAL  PARKWAY'"  (excluding  that  portion  of  the 
report  entitled  "Supplemental  Data")  should  be  inserted,  so  that 
paragraph  will  read  in  full  as  follows: 

'RESOLVED,  That  this  Board  of  Supervisors 
do  hereby  approve  the  report  prepared  by  Wilsey 
&  Ham,  entitled  'the  proposed  West  Coast  SKYLINE 
NATIONAL  PARKWAY, •  (excluding  that  portion  of 
the  report  entitled  'Supplemental  Data*)  and  the 
route  of  the  Skyline  National  Parkway  delineated 
therein,  and  any  logical  and  proper  extension 
thereof,  and  do  hereby  request  that  the  responsi- 
ble City,  State  and  Federal  officials  take  such 
action  as  is  necessary  to  Introduce  this  proposal 
to  Congress;  ..." 

The  answer  to  Supervisor  Halley's  question  is  that  the 
Board  of  Supervisors  will  continue  to  have,  within  the  limits  of 
Charter  provisions,  "full  control  of  further  action  with  respect 
to  participation  in  the  Parkway  program  and  approval  of  routes 
within  San  Francisco  therefor." 

Your  letter  also  refers  to  the  suggested  addition  pro- 
posed by  Supervisor  John  J.  Ferdon,  to  wit,  "and  any  logical  and 
proper  extension  thereof."  Supervisor  Ferdon' s  suggested  addition 
to  the  fourth  paragraph  would  seem  to  indicate  San  Francisco's 
interest  in  extending  the  Parkway  route  along  the  Pacific  Coast, 
and  is  therefore  appropriate. 

You  are  advised  accordingly. 

Yours  truly, 

DION  R.  HOLM 
City  Attorney 
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OPINION  NO.  11+22 
February  2W ,  I960 

SUBJECT:   LEGALITY  OF  ASSIGNMENT  TO  DIRECTOR  OF 
ARBORETUM  OF  DUTIES  AS  HEAD  OF  HALL 
OF  FLOWERS. 

Gentlemen: 

We  have  your  request  for  an  opinion  as  follows: 


R  E  C  U  E  S  T 

"Currently  before  the  Finance  Committee  of 
the  Board  of  Supervisors  is  this  department' s 
supplemental  appropriation  request  for  funds  to 
pay  the  salary  of  the  Director  of  Strybing  Arbor- 
etum and  Botanical  Gardens  from  March  1  through 
June  30  of  this  fiscal  year.   In  conjunction 
therewith  it  has  been  suggested  by  the  Chairman 
of  the  Finance  Committee  that  the  Recreation  and 
Park  Commission  consider  combining  the  duties  of 
the  Arboretum  Director  with  those  proposed  for 
the  Manager  of  the  Hall  of  Flowers.   Construction 
completion  of  the  Hall  of  Flowers  is  anticipated 
prior  to  July  1,  I960. 

"The  Recreation  and  Park  Commission  and  the 
department  staff  consider  this  an  excellent  sug- 
gestion from  the  point  of  view  of  both  economy 
and  efficiency;  it  is  felt  that  the  function  of 
one  will  complement  the  other.   Emphasis  is 
made  that  the  managerial  function  relative  to  the 
Hall  of  Flowers  will  be  of  an  administrative 
nature  only.   All  details  thereof  vrill  be  car- 
ried out  by  the  staff. 

"However,  in  contemplating  the  addition  of 
the  administrative  duties  of  Manager  of  the  Hall 
of  Flowers  to  those  of  the  Director  of  the  Stry- 
bing Arboretum  and  Botanical  Gardens,  the  follow- 
ing question  arises:   'Would  the  addition  of 
these  duties  jeopardize  the  exempt  status  of  the 
position  of  Director  of  Strybing  Arboretum  and 
Botanical  Gardens?'" 
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0   PINION 


Charter  Section  *+l  as  amended  created  a  position  of 
Director  of  Strybing  Arboretum  and  Botanical  Gardens  and 
exempted  such  position  from  civil  service  provisions  of  the 
charter.   The  amendment  to  this  charter  section  also  spelled 
out  the  duties  and  qualifications  of  such  prospective  ap- 
pointee as  follows: 

"The  position  of  director  of  Strybing  Arboretum 
and  Botanical  Gardens  shall  be  held  only  by  a 
person  who  possesses  the  educational  and  adminis- 
trative qualifications  and  experience  necessary 
to  direct  and  administer  a  complete  program  for 
the  development,  operation  and  maintenance  of  an 
arboretum  and  botanical  garden."  (Emphasis  added) 

The  word  "complete"  has  been  defined  as  follows: 

"Word  'complete'  means  free  from  deficiency, 
entire,  absolutely  finished,  filled  up,  with  no 
part,  item,  or  element  lacking,  entire,  perfect, 
and  consummate."  Hensler  v.  City  of  Los  Angeles, 
12M-  C.  A.  2d  71,  268  P.  2d  12. 

The  Hall  of  Flowers  is  located  within  the  Strybing 
Arboretum  and  is  a  part  of  the  program  of  the  arboretum.   The 
Recreation  and  Park  Department  has  informed  this  office  that 
there  will  be  displays  of  botanical  specimens  from  the  arbor- 
etum itself. 

In  a  previous  opinion  (No.  1311,  dated  December  1, 
1958)  I  have  advised  the  Recreation  and  Park  Commission  that 
they  have  complete  control  over  the  Hall  of  Flowers.   Accord- 
ingly the  commission,  through  its  general  manager,  may  dele- 
gate to  the  Director  of  Strybing  Arboretum  the  additional  duty 
of  Manager  of  the  Hall  of  Flowers  as  an  incidental  part  of  the 
complete  program  as  set  out  in  the  charter. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

To:  Recreation  and  Park  Department 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17 
Attention:  Raymond  S.  Kimbell 
General  Manager 

RAK/BJW 


OPINION  NO.  1423 
February  24,  i960 


SUBJECT:   RIGHT  TO  MILITARY  LEAVE  WHERE  EMPLOYEE  VOLUNTARILY 

REQUESTS  AN  EXTENSION  OP  ORIGINAL  TERM  OP  ENLISTMENT 
SERVICE,  OR  TOUR  OP  DUTYj  MILITARY  AND  VETERANS  CODE, 
SECTION  395.1. 


Dear  Sir: 


I  am  in  receipt  of  a  request  for  an  opinion  as  follows 

REQUEST 

"Clyde  William  Onstot  has  been  on  military 
leave  of  absence  from  his  position  of  B512 
General  Clerk-Typist  5/2,  Public  Utilities 
Commission,  continuously  since  April  1,  1951. 
Attached  hereto  is  a  request  submitted  by 
Mr.  Onstot  for  an  extension  of  his  military 
leave  of  absence  for  15  months  from  February 
29,  i960.   Accompanying  the  request  is  a  copy 
of  his  orders  issued  at  McChord  Air  Force  Base, 
Washington,  which  orders  read  in  part:   'Request 
for  extension  of  enlistment'. 

"Please  refer  to  Section  395.1  of  the 
Military  and  Veterans '  Code  of  California  and 
advise  this  office  if  Mr.  Onstot 's  status  as 
an  employee  of  the  City  and  County  of  San  Fran- 
cisco is  or  has  been  affected  by  the  following 
language  contained  in  Subdivision  (a)  of  Section 
395.1: 

"'Provided,  that  such  right  to  return 
to  and  re-enter  upon  the  office  or 
position  shall  not  extend  to  or  be 
granted  to  such  public  officer, 
deputy,  assistant,  or  employee  of  the 
State,  or  of  any  city,  county,  city  and 
county,  school  district,  water  district, 
irrigation  district  or  any  other  dis- 
trict, political  corporation,  political 
subdivision  or  governmental  agency  thereof, 
who  voluntarily  requests  an  extension  of 
his  original  term  of  enlistment,  service, 
or  tour  of  duty  with  the  armed  forces  of 
the  United  States  or  of  the  militia  of 
this  State.  ' 

"It  is  requested  that  your  opinion  on  the  prob- 
lem presented  above  also  treat  of  the  situation  pre- 
sented by  an  employee  who  has  been  granted  a  military 
leave  of  absence  to  serve  as  a  commissioned  officer." 
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OPINION 


Your  quotation  above  from  Subdivision  (a)  of  Section 
395.1  of  the  Military  and  Veterans  Code  of  the  State  of  California 
is  a  clear  expression  to  the  effect  that  public  employees  who 
enlist  in  the  armed  forces  for  a  specified  period  and  then  volun- 
tarily extend  that  period ,  place  themselves  beyond  the  scope  of 
the  re-employment  rights  which  said  section  affords.   If,  there- 
fore, in  the  instant  case,  Clyde  William  Onstot's  time  of  military 
service  has  been  extended  from  February  29,  i960  to  May  26,  1961 
by  reason  of  his  own  request,  you  are  advised  that  Section  395.1 
of  the  Military  and  Veterans  Code  does  not  protect  him  with  further 
military  leave  right  to  re-employment. 

However,  I  do  not  find  the  copy  of  the  order  of  exten- 
sion you  have  submitted  on  this  point  to  be  conclusive  because  it 
merely  states  that  it  was  given  in  response  to  "Request  for  Exten- 
sion of  Enlistment  dated  21  August  1959/'  and  Clyde  W.  Onstot  is 
then  included  as  one  of  five  airmen  listed  thereunder.   While  this 
may  mean  that  the  request  was  made  by  each  airman  personally,  or 
at  his  instigation,  it  is  not  necessarily  so.   If  not,  then  said 
section  of  the  Military  and  Veterans  Code  would  not  prevent  your 
granting  the  further  military  leave  requested. 

Inasmuch  as  time  is  now  of  the  essence  in  this  matter, 
I  suggest  that  the  leave  be  granted  conditionally  upon  such  further 
proof  of  the  character  of  the  request  for  extension  of  military 
service  as  you  may  require. 

As  to  your  additional  request  that  I  treat  also  of  this 
situation  as  applied  to  an  employee  on  military  leave  as  a  commis- 
sioned officer,  I  am  of  the  opinion  that  said  exception  of  Section 
395.1  of  the  Military  and  Veterans  Code  brooks  no  distinction 
between  commissioned  and  non-commissioned  military  personnel.   In 
other  words,  while  it  is  the  voluntary  extension  of  an  original 
term  of  enlistment  or  service  that  forfeits  re-employment  rights 
to  enlisted  personnel,  it  is  the  voluntary  extension  of  an  original 
tour  of  duty  or  service  that  forfeits  such  rights  to  commissioned 
personnel,  and  you  are  so  advised.  It  is  the  factual  situation  that 
must  govern  your  decision  in  any  of  these  cases,  and  if  further 
difficulties  of  interpretation  arise,  I  shall  be  happy  to  advise 
further  with  you  in  the  matter. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
To:  Mr.  George  J.  Grubb  City  Attorney 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco  2 
RJR/BJW 


OPINION  NO.  1424 
February  25,  19  oO 


SUBJECT:   GARNISHMENT  BY  WRIT  OF  ATTACHMENT  LEVIED  ON 
MUNICIPALITY  --  SECTION  710  OF  CALIFORNIA 
CODE  OF  CIVIL  PROCEDURE  CONSTRUED. 

Dear  Sir: 

You  have  requested  my  opinion  regarding  the  subject 
matter  by  your  letter  which  is  quoted: 

REQUEST 

"At  3:53  P.M.  on  January  28,  19^0,  this  office 
received  a  garnishment,  levying  against  the  Trans- 
ocean  Air  Lines  deposit  with  the  San  Francisco 
Airport,  in  the  sum  of  $1,974.35.   Attorney  for 
the  plaintiff  (Wally  Smi th  Travel,  Inc.  v.  Trans - 
ocean  Air  Lines,  San  Francisco  Municipal  Court  No. 
43l019jTs  Alvin  A.  Lobree,  111  Sutter  Street, 
EXbrook  2-1529. 

"We  have  placed  a  stop  of  $1,974.35  against  the 
deposit,  but  have  not  made  a  return  to  the  Sheriff. 

"It  has  been  our  policy  to  deny  garnishment  of 
city  funds.   (See:   5  Cal.  Jur.  2d,  p.  609). 

"Will  you  please  advise  me  as  to  whether  or  not, 
in  your  judgment,  the  referenced  funds  are  subject 
to  garnishment." 

THE  FACTS 

I  am  advised  that  the  Public  Utilities  Commission  of 
the  City  and  County  of  San  Francisco  by  authority  of  its  Resolu- 
tion No.  19762  adopted  December  1,  1959,  permitted  Transoceaii 
Air  Lines,  Inc.,  to  deposit  and  maintain  with  the  City  the  cash 
sum  of  $5,000.00  in  lieu  of  a  faithful  performance  bond  to  guaran- 
tee payment  to  City  of  delinquent  and  future  debts  arising  from 
rental  of  premises  and  operational  rates  and  charges  at  the  San 
Francisco  International  Airport.   City  has  made  appropriate 
deductions  from  said  sum  and  credited  Transocean  with  same. 


OPINION  NO.  1424 
February  26,  19  SO 
Page  2 


On  January  28,  1960,  the  Sheriff  levied  a  writ 
of  attachment  on  you  as  City's  Controller  on  the  balance 
of  said  deposit.   As  Controller,  you  have  placed  a  "stop" 
in  the  amount  of  said  writ  demand  and  now  request  an 
opinion  if,  under  the  circumstances,  subject  funds  are 
legally  subject  to  the  garnishment  under  said  writ  of 
attachment. 


THE  LEGAL  QUESTION 

May  a  plaintiff  in  a  suit  against  a  defendant 
which  has  funds  on  deposit  with  a  municipality, 
garnish  said  funds  by  a  writ  of  attachment 
prior  to  judgment  in  said  suit  against  said 
defendant? 


THE  LAW  AND  OPINION 

The  general  rule  of  law  in  California  applying  to 
garnishment  by  writ  of  attachment  is  stated  in  5  Cal.  Jur. 
2d,  §12,  at  page  609,  in  respect  to  attachment  and  garnish- 
ment against  public  bodies.   As  applicable  it  is  quoted  in 
part: 

"It  is  usually  considered  against  public 
policy  to  apply  garnishment  statutes  to  public 
corporations  or  bodies  politic.   Therefore, 

public  agencies  such  as municipal 

corporations  are  not  subject  to  garnishment 


In  the  case  of  Vaughn  v.  Condon,   52  Cal.  App.  713 
(1921),  where  a  writ  of  attachment  was  issued  and  served  on 
the  city  treasurer  and  the  clerk  in  a  street  opening  depart- 
ment, to  attach  a  warrant  held  by  the  clerk,  payable  to 
defendants  in  the  attachment  proceeding,  after  motion,  the 
court  held  the  garnishment  to  be  null  and  void  upon  the 
ground  that  the  purported  garnishment  did  not  comply  with 
the  requirements  of  §710  of  the  Code  of  Civil  Procedure. 
The  decision  holds,  in  part,  on  page  714: 


OPINION  NO.  142^ 
Februaiy  26,  1960 
Page  3 


"...   There  is  no  code  provision  changing 
the  general  rule  of  public  policy  in  cases  of 
garnishment.   Garnishment  is  a  statutory  remedy, 
and  the  rule  of  public  policy  is  that  it  shall 
not  be  applied  to  funds  due  from  a  municipality. 

"Appellant  argues  that  as  the  money  was 
due  in  a  street  proceeding,  it  was  not  primarily 
due  from  the  city,  but  was  held  by  the  city  as 
money  in  trust  for  the  defendants,--  and  that 
the  general  rule  with  reference  to  garnishments 
applies  under  such  circumstances.  We  see  no 
reason  for  a  different  rule  in  such  a  case 
when  we  consider  the  reasons  for  the  rule  of 
public  policy  herein  announced.   The  reason 
for  that  rule  is  well  stated  in  the  case  of 
Skelly  v.  School  District,  supra,  by  the 
following  quotation  from  an  Illinois  case; 
•It  must  be  decided  as  a  question  of  public 
policy.   These  municipal  corporations  are  in 
the  exercise  of  governmental  powers  to  a  very 
large  extent.   They  control  pecuniary  interests 
of  great  magnitude,  and  vast  numbers  of  human 
beings  who  are  more  dependent  on  the  municipality 
tor  the  security  of  life  and  property,   than  they 
are  on  either  the  state  or  the  federal  government, 
To  permit  the  great  public  duties  of  this  corpor- 
ation to  be  imperfectly  performed,  in  order  that 
individuals  may  the  better  collect  their  private 
debts,  would  be  to  pervert  the  great  objects  of 
its  creation.  .  .*" 


To  the  same  effect  as  Vaughn  v.  Condon,  supra,  see 
Irilarry  v.  City  of  San  Diego,  186  Cal.  535  at  pages  536  and 
53T. *~ 

While  an  attempt  to  garnish  funds  held  by  a  munici- 
pality by  attachment  proceedings  has  been  held  to  be  illegal 
and  an  improper  method  as  aforesaid,  nevertheless  such  funds 
are  available  to  a  .judgment  creditor  under  the  provisions  of 
§710  C.C.P.  and  in  accordance  with  the  case  law. 
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"The  rule  has  been  modified  in  the  case  of 
judgment  debtors  by  the  enactment  of  statutory 
procedure"(CCP  §71C)"providing  a  special  form 
of  garnishment  in  such  cases.   Under  such 
procedure,  money  of  judgment  debtors  in  the 
hands  of  the  state,  county,  municipality,  or 
public  corporation  may  be  obtained  by  their 
judgment  creditors  in  satisfaction  of  the  judg- 
ment by  filing  an  affidavit  and  an  authenticated 
abstract  or  transcript  of  the  judgment  in  the  manner 
specified  by  the  statute.   However,  no  statute  has 
been  enacted  changing  the  general  rule  of  public 
policy  in  cases  of  garnishment  before  judgment; 
and  the  remedy  afforded  by  the  enactment  in  the 
case  of  judgment  debtors,  being  purely  statutory, 
can  have  no  broader  scope  than  the  grant  of  the 
statute."  (Emphasis  added)  5  Cal.  Jur.  2d,  §12, 
at  page  610.   Citing  C.C.P.  §710,   Erkson  v.  Parker, 
3  C.A.  98,  and  Credit  Bureau  v.  Getty,  61  C.A.  2d" 
Supp.,  823. 

In  accordance  with  the  foregoing  law,  you  are  advised 
that  the  said  funds  of  Transocean  Air  Lines,  Inc.  are  not  sub- 
ject to  garnishment  by  writ  of  attachment. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Kr.  Harry  D.  Ross,  Controller 
Room  109  City  Hall 
San  Francisco  2,  California 

JEB/TMO 


OPINION  NO.    11+25 
February  29,   I960 


SUBJECT:   LEGALITY  OF  APPROPRIATION  TO  M.  H.  DE  YOUNG 
MEMORIAL  MUSEUM  FOR  EXHIBITION  OF  AVERY 
BRUNDAGE  ORIENTAL  ART  COLLECTION. 


Dear  Sir : 

I  am  in  receipt  of  your  request  for  an  opinion 
as  follows  J 

REQUEST 

"The  Finance  Committee  has  under  consid- 
eration a  proposed  ordinance  which  contemplates 
the  appropriation  of  $17,735  from  the  unappropri- 
ated balance  of  the  General  Fund  to  the  De  Young 
Museum  for  the  purpose  of  packing  and  shipping 
selected  objects  from  the  Brundage  Oriental  Art 
Collection  and  placing  them  on  exhibition  at  the 
Museum. 

"It  has  been  represented  to  the  Committee 
that  the  purpose  of  the  exhibition  will  be  two- 
fold —  it  will  provide  a  cultural  display 
representative  of  the  entire  Brundage  Collec- 
tion, and  it  will  give  the  people  of  San  Fran- 
cisco an  opportunity  to  see  a  selection  from 
the  Brundage  Collection  and  thereby  become  fam- 
iliar with  the  subject  of  the  $2,725,000  bond 
issue  which  they  will  have  the  opportunity  of 
voting  upon  at  the  June  7,  I960  election. 

"It  has  been  suggested  to  the  members  of 
the  Finance  Committee  that  there  may  be  some 
impropriety  in  the  appropriation  of  funds  for 
such  purpose  if  that  can  be  construed  as  being 
used  to  promote  an  affirmative  vote  with  re- 
spect to  the  bond  issue.   Particular  reference 
has  been  made  to  the  Municipal  Railway  bond 
issue  some  years  ago  which  involved  the  use  of 
a  City  employee's  time  in  promotion  activities 
and  in  connection  \tfith  which  certain  City  offi- 
cials were  required  by  Court  action  to  make 
reimbursement  personally  for  City  funds  illeg- 
ally disbursed. 

"The  Finance  Committee  would  like  your 
opinion  as  to  the  legality  of  the  appropriation 
contemplated  by  the  measure  pending  before  it." 
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OPINION 


The  Board  of  Supervisors  in  the  Annual  Appropriation 
Ordinance  appropriates  funds  to  the  M.  H.  De  Young  Memorial 
Museum  for  exhibition  purposes,  which  funds  are  used  by  the 
Museum  for  exhibitions  of  art  and  the  payment  of  incidental  ex- 
penses in  connection  therewith  such  as  the  packing,  shipping 
and  insuring  of  objects  of  art  and  other  such  expenses.   When 
annual  appropriations  have  not  been  sufficient  supplemental 
appropriations  have  been  made  such  as  the  appropriation  of 
$7,598  for  the  exhibition  of  masterpieces  from  the  Berlin  Mu- 
seum in  the  year  19^9  (Ordinance  No.  5^3  [Series  of  1939]), 
the  appropriation  of  $15,000  for  a  Greek  art  exhibit  in  the 
year  1952  (Ordinance  No.  782O  [Series  of  1939]),  and  the  appro- 
priation of  $15,000  in  connection  with  an  exhibition  of  Great- 
er Chinese  Art  in  the  year  195*+  (Ordinance  No.  8393  [Series  of 
1939]).   The  holding  of  art  exhibits  is  one  of  the  fundamen- 
tal purposes  of  a  museum  and  there  can  be  no  question  of  the 
legality  of  an  appropriation  for  exhibition  purposes. 

Your  question  arises  from  the  fact  that  the  appro- 
priation in  the  instant  case  is  for  the  purpose  of  holding  an 
exhibition  of  selected  pieces  from  the  world-famous  Avery 
Brundage  Oriental  Art  Collection.   The  said  Avery  Brundage 
Oriental  Art  Collection  is  the  subject  of  an  agreement  between 
Avery  Brundage  and  the  City  and  County  of  San  Francisco  pursu- 
ant to  Ordinance  No.  3L+7-59  whereby  Avery  Brundage  has  agreed 
to  give  the  Brundage  Oriental  Art  Collection  to  the  City  and 
County  of  San  Francisco  for  the  M.  H.  De  Young  Memorial  Museum 
upon  certain  specified  conditions,  one  of  which  is  the  City 
must  make  certain  additions  and  alterations  to  the  De  Young 
Museum  for  the  purpose  of  housing  the  Brundage  collection. 
The  Board  of  Supervisors  recently  adopted  a  resolution  of  pub- 
lic interest  and  necessity  for  the  submission  to  the  electorate 
of  a  bond  issue  in  the  sum  of  $2,725,000  for  the  construction, 
reconstruction  and  enlargement  of  the  De  Young  Museum,  the  pur- 
pose of  which  is  to  secure  funds  to  make  the  improvements  to 
the  De  Young  Museum  necessary  to  house  the  Avery  Brundage 
Oriental  Art  Collection  and  to  meet  the  conditions  of  the  agree- 
ment between  the  City  and  Brundage.   The  bond  issue  will  be 
submitted  to  the  electorate  at  the  June  I960  election. 

Your  question  therefore  is  whether  an  otherwise  legal 
expenditure  for  an  art  exhibition  at  the  De  Young  Museum  becomes 
illegal  because  of  the  fact  that  a  bond  issue  will  be  submitted 
to  the  electorate  for  the  construction,  reconstruction  and 
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enlargement  of  the  De  Young  Museum  for  the  purpose  of  housing 
said  Brundage  Oriental  Art  Collection  when  given  to  the  City. 

The  leading  California  case  on  the  subject  of 
illegal  expenditures  of  public  funds  in  connection  with  a 
municipal  bond  issue  is  the  case  of  Mines  v.  Del  ValleT  201  Cal. 
273,  wherein  in  connection  with  a  utility  bond  issue  of  the  City 
of  Los  Angeles  the  aggregate  sum  of  $12,*+l5  was  spent  with  the 
intent  of  influencing  the  electors  of  the  municipality  to  vote 
in  favor  of  said  bond  issue,  the  expenditures  being  for 

"...printing  cards,  banners,  automobile 
windshield  stickers,  automobile  banners,  labels, 
circulars,  handbills,  dodgers,  and  postal  cards; 
for  distributing  and  circulating  the  same;  for 
constructing  a  float;  and  for  advertising  in 
certain  newspapers  in  said  city;  ..."  (p.  276) 

The  Supreme  Court  held  that  there  was  no  power  given  by  the 
charter  of  the  City  of  Los  Angeles  for  the  expenditure  of  pub- 
lic funds  to  influence  the  electors  to  vote  in  favor  of  the 
bond  issue  and  that  the  expenditure  of  such  funds  for  that  pur- 
pose was  an  illegal  expenditure.   The  court  stated  at  page  287 
as  follows: 

"...While  the  proposition  to  issue  bonds 
received  a  majority  of  the  votes  cast  at  the  elec- 
tion it  did  not  receive  a  two-thirds  favorable 
vote  as  required  by  the  statute  in  order  that  the 
bonds  might  be  issued.   It  must  be  conceded  that 
the  electors  of  said  city  opposing  said  bond  issue 
had  an  equal  right  to  and  interest  in  the  funds  in 
said  power  fund  as  those  who  favored  said  bonds. 
To  use  said  public  funds  to  advocate  the  adoption 
of  a  proposition  which  was  opposed  by  a  large  num- 
ber of  said  electors  would  be  manifestly  unfair  and 
un.iust   to  the  rights  of  said  last-named  electors 
and  the  action  of  the  board  of  public  service  com- 
missioners in  so  dojng  cannot  be  sustained  unless 
the  pov/er  to  do  so  is  given  to  said  board  in  clear 
and  unmistakable  language  ..."  (Emphasis  added) 

The  case  to  which  you  refer  in  your  request  concerning 
the  Municipal  Railway  is  the  Superior  Court  case  of  Drew  v.  Jones 
(Superior  Court  No.  M+27*+5),  wherein  the  court  ordered  certain 
city  officials  and  an  employee  to  reimburse  the  City  and  County 
of  San  Francisco  for  certain  salary  payments  to  the  said  employee 
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which  were  illegal  because  of  the  political  activity  of  said 
employee  in  connection  with  Proposition  "E"  at  the  June  195*+ 
election  and  Proposition  "J"  at  the  November  195*+  election. 
In  the  Jones  case,  supra,  the  court  found  that  the  city  offi- 
cials used  the  employee  for  the  purpose  and  with  the  intent  of 
conducting  and  carrying  on  a  campaign  to  influence  voters  to 
approve  Proposition  "E"  and  to  reject  Proposition  "J"  and 
that  the  partisan  political  activity  was  carried  on  by  the  em- 
ployee for  a  continuous  period  of  at  least  one  month  preceding 
each  such  election.   The  findings  of  fact  in  that  case  state 
that  the  employee 

"XV 

"...devoted  almost  all  of  his  time,  services 
and  activities  exclusively  to  the  discharge  of 
various  functions  assigned  to  him  ...  in  carrying 
on  a  campaign  for  the  purpose  and  with  the  intent 
of  influencing  the  voters  of  the  city  in  favor  of 
Proposition  'E*  at  the  June  election  and  against 
contrary  proposals  ...  particularly  the  initiative 
proposition  submitted  to  the  voters  as  Proposition 
'J'  at  the  November  2,  195^,  election. 

"XVI 

"In  carrying  on  said  campaign  and  course  of 
conduct,  defendant  Jones,  in  his  official  capacity 
and  as  a  public  official  and  on  public  time  and  at 
public  expense  and  with  public  funds,  facilities, 
personnel,  and  resources,  engaged  and  participated 
in  a  political  campaign,  and  was  instrumental  in 
formulating,  originating,  and  carrying  out  campaign 
strategy,  procedures,  and  tactics  in  said  political 
campaign,  designed  and  intended  to  influence  the 
voters  to  adopt  Proposition  'E1  at  the  June  election 
and  defeat  Proposition  'J'  at  the  November  election. 

"  ...defendant  Jones,  ...  devoted  a  consid- 
erable portion  of  his  said  time,  services  and  efforts 
to  the  presentation  of  partisan  arguments,  in  favor 
of  Proposition  'E'  and  against  'J',  to  the  voting 
public  and  private  organizations  and  groups, 
through  various  publicity  media,  including  speeches, 
press  releases  in  said  defendant's  name  and  in  the 
names  of  heads  of  civic  organizations  and  fictitious 
paper  political  committees,  radio  debates,  spot 
announcements  and  interviei^s,  and  banners  and  posters 
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on  Municipal  Railway  streetcars,  buses  and  cable 
cars.   In  addition,  said  defendant  placed  himself 
and  a  substantial  part  of  his  time,  efforts  and 
services  at  the  disposal  and  service  of  private 
individuals  and  groups  supporting  ' E'  and  opposing 
'J'. 

"Defendant  Jones'  activities  went  beyond  the 
permissible  legal  limits  and  legal  authority  of  his 
position  and  in  the  foregoing  campaign  activities, 
defendant  Jones  devoted  thereto  and  made  available 
for  non-public  purposes  the  use  of  his  time  and 
services,  for  which  he  was  paid  by  the  municipality 
as  a  public  official,  ..." 

On  the  basis  of  the  findings  of  fact  set  forth  above  the  court 
held  that  the  payment  of  salary  to  said  employee  during  the 
two  month  period  was  an  illegal  expenditure  because  of  his 
partisan  political  activity  during  said  period. 

Both  the  Mines  case  and  the  Jones  case  involved  the 
expenditure  of  public  funds  in  political  campaigns  with  the 
purpose  of  influencing  the  electorate  to  vote  either  for  or 
against  a  particular  proposal  submitted  to  the  electorate.   In 
the  Mines  case  the  expenditure  was  for  cards,  banners,  automo- 
bile windshield  stickers,  labels,  circulars,  handbills, 
dodgers,  postal  cards,  newspaper  advertising,  a  float  and 
other  similar  expenses  expressly  in  favor  of  the  bond  issue; 
in  the  Jones  case  the  expenditure  was  for  salary  payments  to 
a  city  employee  who  was  found  by  the  court  to  have  devoted 
practically  all  of  his  time  during  the  period  in  question  to 
recognized  political  activities  in  favor  of  one  proposition  at 
one  election  and  against  another  proposition  at  another  elec- 
tion. 

The  situation  in  the  instant  case  is  easily  differ- 
entiated from  the  Mines  and  Jones  cases,  supra.   Funds  for 
exhibition  purposes  have  annually  been  appropriated  by  the 
Board  of  Supervisors  to  the  De  Young  Museum.   Museums  tradi- 
tionally have  supplemented  exhibitions  of  art  objects  of  the 
museum  by  having  such  exhibitions  of  objects  of  art  secured  on 
loan  from  other  museums  or  from  private  collections.   The 
Avery  Brundage  Oriental  Art  Collection  is  one  of  the  moct 
famous  private  collections  of  art  in  the  world  and  probably 
the  greatest  private  collection  of  Oriental  art.   Selected 
objects  from  the  Brundage  Oriental  Art  Collection  are  presently 
on  exhibit  in  the  Chicago  Art  Institute  and  have  been  exhibited 
in  the  past  on  many  occasions  at  famous  museums  throughout  the 
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country.   Your  request  states  that  the  purpose  of  the  exhibi- 
tion as  represented  to  the  Finance  Committee  will  be  two-fold: 
(1)  to  provide  cultural  display  of  objects  of  art  representa- 
tive of  the  entire  Brundage  collection,  and  (2)  to  give  the 
public  of  San  Francisco  an  opportunity  to  see  a  selection  from 
the  Brundage  collection  and  thereby  become  familiar  with  the 
subject  of  the  $2,725,000  bond  issue  which  they  will  have  an 
opportunity  of  voting  upon  at  the  June  7,  I960  election.   The 
expenditure  of  public  funds  for  the  art  exhibition  is  admitted- 
ly for  a  public  purpose  and  a  legal  expenditure.   That  having 
such  an  exhibition  of  the  Brundage  collection  will  give  the 
electorate  of  the  city  an  opportunity  to  see  portions  of  the 
Brundage  Oriental  Art  Collection  and  thus  enable  the  electors 
to  familiarize  themselves  with  what  the  city  will  acquire  if 
the  bond  issue  for  the  improvement  of  the  De  Young  Museum  is 
approved  will  not  make  the  otherwise  legal  expenditure  of  pub- 
lic funds  illegal.    In  fact,  such  an  exhibition  would  serve 
to  acquaint  the  electors  with  the  objects  of  art  which  form 
the  Brundage  Oriental  Art  Collection  so  that  they  can  better 
determine  whether  or  not  the  city  should  incur  a  bonded  indebt- 
edness for  the  improvement  of  the  De  Young  Museum  for  the  pur- 
pose of  acquiring  and  housing  the  collection  and  whether  they 
should  vote  for  or  against  the  bond  issue.   In  the  instant 
case,  the  mere  fact  of  having  an  exhibition  of  the  Brundage 
collection  at  the  De  Young  Museum  does  not  constitute  partisan 
activity  by  the  municipality  or  its  officials  for  or  against 
the  political  proposal  to  be  submitted  to  the  electorate  such 
as  was  involved  in  the  Mines  and  Jones  cases. 

The  possibility  of  the  illegality  of  the  expenditure 
which  is  raised  in  your  request  appears  to  arise  from  the  fear 
that  once  the  Brundage  collection  is  exhibited  at  the  De  Young 
Museum,  city  officials  might  in  their  official  capacity,  on 
public  time,  and  in  a  public  place,  to-wit,  the  De  Young  Mu- 
seum, carry  on  activities  with  the  intent  of  influencing  the 
electorate  in  favor  of  the  bond  issue  for  the  improvement  to 
the  De  Young  Museum,  which  activities  would  unquestionably  be 
prohibited  under  the  ruling  of  the  Mine  s  and  Jones  cases.   To 
indulge  in  such  speculation  is  to  presume  that  the  public 
officials  will  engage  in  prohibited  activities  which  could  in 
effect  make  an  otherwise  legal  expenditure  of  public  funds 
illegal.   It  might  be  pointed  out  that  the  possibility  that 
funds  legally  appropriated  may  be  disbursed  for  illegal  pur- 
poses if  public  officials  do  not  perform  their  duties  is  inher- 
ent in  every  appropriation  of  funds.   No  assumption  can  be 
made  in  the  instant  case  that  the  public  officials  in  question 
will  so  conduct  themselves  or  carry  on  activities  at  the  De 
Young  Museum,  in  connection  with  the  exhibition  of  selected 
pieces  of  art  from  the  Brundage  collection,  or  otherwise,  in 
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such  a  manner  as  to  make  the  expenditure  of  funds  by  the 
De  Young  Museum  for  the  purpose  of  exhibiting  selected 
pieces  from  the  Brundage  collection  an  illegal  expenditure. 
In  Patten  v.  County  of  San  Diego.  106  Cal.  App.  2d  1+67,  the 
court  stated  at  page  k?0: 

"  ...Public  officials  are  presumed  to 
have  performed  their  duty.   (Code  Civ.  Proc. 
§1963  (15) •)  No  presumption  of  irregularity 
or  failure  to  perform  official  duty  may  be 
indulged  against  municipal  or  public  officers. 
(Stuart  Arms  Co.  v.  San  Francisco,  203  Cal. 
150,  152  [263  P.  218].)" 

See  also  Housing  Authority  v.  Forbes.  50  Cal.  App. 
2d  1,  where  the  court  stated  at  page  9- 

"The  appellants  express  the  fear  that 
their  property  may  be  taken  for  one  purpose 
and  thereafter  used  for  another.   There  is  a 
ready  answer  to  this.   There  is  a  presumption. 
well  recognized  by  the  cases,  that  public  offi- 
cers will  carry  out  their  functions  and  exercise 
their  powers  in  accordance  with  the  law. ' ' 
(Emphasis  added) 

You  are  therefore  advised  that  the  appropriation  of 
funds  by  the  Board  of  Supervisors  to  the  M.  H.  De  Young  Mem- 
orial Museum  for  the  purpose  of  holding  an  exhibition  of 
selected  pieces  from  the  Avery  Brundage  Oriental  Art  Collec- 
tion is  legal. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

To:  Mr.  Robert  J.  Dolan 

Clerk,  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 
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SUBJECT:   CONSTRUCTION  OF  SENATE  BILL  1106  J  BURNS-PORTER  ACT  OF 

JULY  10,  1959;  STATE  WATER  PLAN  ACT;  CONCURRENT  RESOLUTION 
INTERPRETING  ACT  OF  NO  LEGAL  EFFECT 

Gentlemen: 

You  have  submitted  to  me  a  proposed  form  of  resolution  to 
be  adopted  by  the  Board  of  Supervisors  in  which  the  Board  would 
endorse  Senate  Bill  1106,  the  Burns-Porter  Act,  and  the  so-called 
California  Water  Plan  as  described  therein.   The  resolution  urges 
the  voters  of  San  Francisco  to  vote  in  favor  of  a  ^1,750,000,000 
state  bond  issue,  the  proceeds  of  which  are  to  be  devoted  to  paying 
part  of  the  cost  of  the  project.   You  have  requested  my  opinion 
concerning  this  bill. 

OPINION 

It  was  my  intention  to  withhold  comment  as  to  the  effect 
of  this  bill  until  such  time  as  the  Attorney  General,  with  whom  I 
have  conferred,  would  give  his  opinion  concerning  several  questions 
submitted  to  him  as  to  the  legality  of  the  bill.   The  current  session 
of  the  Legislature  may  end  before  this  is  done  and  preclude  you  from 
having  amendments  you  may  deem  necessary  considered,  so  I  will  now 
set  out  some  of  my  views;  thus  you  will  have  time  to  act  if  you  so 
desire. 

Senate  Bill  1106  adds  a  new  Chapter  1762  to  the  Water  Code 
from  Section  12930  to  and  including  Section  129^2  of  said  code.   The 
act  sets  out  the  legal  procedure  relating  to  the  provisions  for  the 
development  of  water  resources  of  the  state  which  plan  includes  the 
transportation  of  water  from  the  counties  of  origin  in  the  north  to 
the  remote  counties  of  the  southern  part  of  the  state,  the  construc- 
tion of  dams  and  the  added  multipurposes  of  flood  control,  recreation 
and  development  of  power.   The  act  sets  out  the  cost  of  the  initial 
stages  of  this  undertaking  as  being  ^l, 750, 000, 000  which  is  proposed 
to  be  raised  by  the  issuance  and  sale  of  general  obligation  bonds  of 
the  state. 

This  proposed  bond  issue  will  be  submitted  to  the  voters 
for  their  ratification  at  the  next  general  election  to  be  held  in 
November  of  I960.   In  the  event  the  people  should  not  give  the 
majority  vote  authorizing  the  issuance  of  the  bonds,  the  entire  act 
fails. 
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Present  at  a  meeting  held  in  the  Governor's  office  on 
December  23,  1959,  were  Governor  Brown,  Harvey  Banks,  Ralph  Brody, 
Fred  Dutton,  James  Wright  and  Fred  Rupp,  representing  the  state; 
and  for  the  city,  Mayor  Christopher,  Don  Fazackerley,  Don  Cleary, 
Robert  Kirkwood,  Senator  Eugene  McAteer  and  the  writer. 

The  possibility  of  submitting  a  concurrent  resolution  to 
the  legislature  by  which  some  ambiguities  existing  in  the  bill  would 
be  resolved  was  suggested.   Senator  McAteer  stated  he  would  submit 
one  shortly.   On  January  14,  I960,  such  a  proposed  concurrent  resolu- 
tion was  received.   Informally,  at  the  meeting  above  described,  I 
stated  that  I  felt  a  concurrent  resolution  as  suggested  would  nave  no 
legal  effect  as  the  Legislature  meeting  at  its  Budget  Session  could, 
if  the  Governor  issued  a  special  call  for  the  purpose,  amend  the  act 
in  the  usual  legislative  procedure,  and  then  there  could  be  no  doubt 
of  the  legislative  intent. 

In  the  interim,  the  Manager  of  Utilities  asked  me  as  to  my 
opinion  concerning  the  legality  of  the  resolution  suggested  by 
Senator  McAteer  and  I  informed  him  that  it  would  have  no  legal  effect 
and  a  court  would  not  rely  upon  it  to  determine  the  legislative 
intent  as  expressed  in  Chapter  1762. 

The  proposed  concurrent  resolution  would  provide  that  in 
enacting  Senate  Bill  1106  the  Legislature  contemplated  a  self-support- 
ing water  system  which  would  not  compete  with  local  governmental 
agencies  engaged  in  the  distribution  of  water  in  their  respective 
service  areas,  and  to  that  end,  intended  that  service  contracts 
contain  such  terms  and  conditions  as  may  be  necessary  to  provide 

(1)  that  system  costs  will  be  entirely  reimbursed  from  revenues,  and 

(2)  that  will  preclude  the  distribution  of  water  from  the  system  in 
competition  with  a  water  supply  available  from  local  governmental 
agencies. 

In  my  opinion  Senator  McAteer* s  well-intentioned  resolution 
would  have  no  legal  effect  on  a  court  in  construing  Senate  Bill  1106. 

The  proposed  bond  issue  (Senate  Bill  1106)  is  silent  on  the 
question  whether  costs  must  be  entirely  recovered  from  revenues.   It 
is  also  silent  on  the  question  of  competition  with  local  agencies. 

Obviously  in  researching  the  law  concerning  this  bill, 
authorities  may  only  be  found  applicable  by  analogy  as  the  bill  has 
no  counterpart  in  our  present  statutes. 
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Our  Supreme  Court,  beginning  with  Ex  Parte  Goodrich,  160 
Cal.  1*10,  in  holding  an  ordinance  of  the. Los  Angeles  City  Council 
unconstitutional,  disregarded  testimony  to  the  effect  that 
while  the  ordinance  did  not  state  so,  it  was  the  intention  to 
consider  it  as  an  amendment  to  a  rate  ordinance  which  included 
the  cost  of  free  light  bulbs  and  was  taken  into  account  in  setting 
rates. 

The  Court  reasoned  as  follows:  (pp  1+16-417) 

:'.  .  .  But  it  still  remains  true,  as  it  always  has,  that 
there  can  be  no  intent  in  a  statute  not  expressed  in  its 
words,  and  there  can  be  no  intent  upon  the  part  of  the 
framers  of  such  a  statute  which  does  not  find  expression 
in  their  words.  .  .  It  still  remains  true  that  even 
legislative  debates  are  not  appropriate  sources  of  inform- 
ation from  which  to  discover  the  meaning  of  the  language 
of  the  statute.  .  .  And  it  still  remains  true  that  even 
the  testimony  or  opinions  of  individual  members  of  the 
legislative  body  are  not  admissible  for  the  purpose  of 
showing  what  in  fact  was  intended  or  meant  by  an  act.  .  ." 

The  above  case  was  cited  with  approval  in  In  re  Monrovia 
Evening  Post.  199  Cal.  263,  and  in  the  case  of  Seaboard  Acceptance 
Corp.  v.  Shay.  214  Cal.  361.   Concerning  the  intent  of  a  statute, 
the  Court  stated:   (pp  365-366) 

".  .  ..It  is  probably  safe  to  assume  that  the  legislature 
had  in  mind  the  protection  of  persons  dealing  with  a  buyer 
in  possession,  but  the  difficulty  is  that  they  have  not 
expressed  this  intent  in  the  language  used.   This  court 
has  no  power  to  rewrite  the  statute  so  as  to  make  it 
conform  to  a  presumed  intention  which  is  not  expressed. 
This  court  is  limited  to  interpreting  the  statute,  and 
such  interpretation  must  be  based  on  the  language  used. 
By  the  express  provisions  of  section  1858  of  the  Code  of 
Civil  Procedure,  'In  the  construction  of  a  statute  .  .  . 
the  office  of  the  judge  is  simply  to  ascertain  and  declare 
what  is  in  terms  or  in  substance  contained  therein,  not  to 
insert  what  has  been  omitted  or  to  omit  what  has  been 
inserted.   .  .  . '" 

The  principles  of  the  Goodrich,  Monrovia  and  Seaboard  cases 
are  followed  in  Glass  v.  City  of  Fresno,  17  C.A.  2d  555',    People  v. 
Pacific  Guano  Co..  55  C.A.  2d  845;  Armstrong  v.  Smith.  49  C.A.  2d 
528;  Gilbert  v.  Ashley,  93  C.A.  2d  414;  and  Boie-Hansen  v.  Sisters 
of  Charity.  152,  C.A.  2d  845. 
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It  appears  to  me,  in  view  of  the  above  authorities,  that 
our  courts  would  disregard  any  ex  post  facto  declaration,  by  the 
Legislature  or  the  Governor,  when  the  means  of  clarifying  the  intent 
and  expressing  it  in  the  statute  itself  were  available  to  the 
Governor  and  the  Legislature  as  it  is  during  the  pending  Budget 
Session. 

It  is  to  be  borne  in  mind  that  if  Chapter  1762  is  once 
adopted  by  the  people  and  general  obligation  bonds  are  thereafter 
issued  in  accordance  with  the  act,  the  Legislature  may  not  legally 
modify  or  amend  the  statute  and  it  "shall  be  irrepealable  until  the 
principal  and  interest  of  the  liabilities  herein  created  shall  be 
paid  and  discharged."  The  Legislature  would  have  power  to  repeal 
the  entire  bill  prior  to  the  issuance  of  any  general  obligation 
bonds. 

If  the  board  is  to  adhere  to  the  terms  of  Resolution  No. 
17432  fixing  a  policy  of  the  city  and  county  relative  to  the  Calif- 
ornia Water  Plan,  the  bill,  Senate  Bill  1106,  does  not  sufficiently 
spell  out  "that  the  charges  for  water  furnished  to  proposed  water 
users  are  sufficient  to  cover  all  costs  equitably  allocable  thereto." 
If  this  fundamental  principle  is  to  be  adhered  to,  then  the  act 
should  be  amended.   It  would  seem  to  me  an  appropriate  place  to  amend 
the  act  would  be  as  hereinafter  indicated  and  language,  in  substance, 
as  underscored  would  meet  your  declaration. 

In  the  unnumbered  paragraph  after  paragraph  4  under 
subsection  (b)  of  Sec.  12937  (p.  5  of  Ch.  1762  and  p.  6,  line  7 
of  Senate  Bill  1106)  make  second  sentence  read  as  follows: 

"The  department,  subject  to  such  terms  and  conditions  as 
may  be  prescribed  by  the  Legislature,  shall  enter  into 
contracts  for  the  sale,  delivery  or  use  of  water  or  power, 
or  for  other  services  and  facilities,  made  available  by 
the  State  Water  Resources  Development  System  with  public 
or  private  corporations,  entities,  or  individuals  ( ( .  )  )j. 
and  shall  fix  and  es tablish  such  prices, ,_ratesj_  and  charges 
so  as  at  all  times  to  provide  revenue  which  will  afford 
sufficient  funds  to  pay  all  costs  of  operation  and  mainten- 
ance of  the  facilities  comprising  the  State  Later  Resources 
Development  System,  as  defined  in  Section  12931,  together 
with  necessary  repairs  and  replacements  there to  and  which 
will  provide  at  all  times  sufficient  funds  for  redemption 
of  all  bonds  issued  under  this  chap ter  and  payment  of  interest 
thereon  as  and  when  such  costs  and  charges  become  due  and" 
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payable  and  sufficient  funds  to  reimburse  the  California 
Water  Fund  for  funds  utilized  from  said  fund,  in  lieu  of 
bond  funds,  with  interest  thereon  at  the  same  annual  rate 
as  though  bond  funds  had  been  used." 

In  your  resolution  17^32  you  have  declared  that  there 
would  be  no  interference  with  San  Francisco  selling  water  for  primary 
and  supplemental  domestic  and  urban  purposes  in  the  area  within  which 
San  Francisco  has  indicated  its  willingness  to  serve  and  in  some 
portions  cf  which  it  is  now  serving  water.   The  act  provides  under 
Section  1293^  "a  South  Bay  aqueduct  extending  to  terminal  reservoirs 
in  the  Counties  of  Alameda  and  Santa  Clara."  San  Francisco  is 
presently  serving  water  in  parts  of  both  these  counties  and  to  fully 
assure  the  city  that  it  will  not  be  in  competition  with  the  state, 
nor  the  state  in  competition  with  the  city,  in  the  service  of  water, 
the  precise  areas  in  the  counties  indicated  that  the  state  is  to 
serve  should  be  specifically  described  in  the  act. 

My  purpose  in  pointing  out  the  foregoing  to  you  is  based 
on  the  fact  that  the  Legislature  will  have  no  power  to  amend  the  act 
once  it  is  approved  by  the  people  and  no  power  to  repeal  it  once 
general  obligation  bonds  are  sold. 

The  right  of  the  Legislature  to  amend  the  act  is  reserved _ 
in  some  respects,  such  as  a  discretion    to  add  additional  facilities 
to  the  state  system  and  to  amend  the  Central  Valley  Project  Act, 
which  is  made  a  part  of  Senate  Bill  1106,  and  a  debatable  right  to 
prescribe  terms  and  conditions  of  contracts,  and  the  further  right 
to  appropriate  surplus  wat^r  fund  moneys  for  any  lawful  purpose.   If 
the  bond  holders  buy  the  bonds  with  these  reservations  in  the  act, 
they  would  appear  to  be  legal  reservations. 

The  writer  is  cognizant  of  the  years  of  effort,  both  legal 
and  engineering,  that  have  gone  into  the  composition  of  Senate  Bill 
1106  and  is  also  aware  of  the  fact  that  it  is  probably  beyond  the 
capabilities  of  any  one  person  or  any  group  of  persons  to  prepare 
a  water  bill  that  would  meet  with  satisfaction  throughout  the  state. 
The  difficulty  of  the  problem  has  been  stated  by  some  as  the  northern 
part  of  the  state  possessing  two-thirds  of  the  entire  water  resources 
of  California,  with  only  one-third  of  the  population  within  this  area, 
and  the  southern  part  possessing  two-thirds  of  the  population  with 
only  one-third  of  the  water  supply.   Some  have  stated  that  the 
solution  should  not  be  by  legislative  enactment,  but  that  a  better 
solution  would  be  achieved  by  a  better  division  of  the  population 
both  for  residents  and  business  locating  where  the  natural  resources 
are  available. 
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This  is  not  revolutionary  and  as  an  example  the  textile 
industries,  long  located  in  the  New  England  States,  have  transferred 
to  the  southern  states  where  commodities,  water,  power  and  help  are 
available.   This  would  solve  the  problem  more  readily  than  subjecting 
to  additional  taxation  cities  and  counties  and  districts  that  through- 
out the  years  have  exacted  taxes  and  rates  from  their  residents  for 
the  purpose  of  supplying  adequate  water  supplies  to  those  within 
their  area.   The  contemplated  water  plan  of  the  state  may  subject 
these  people  to  a  duplicate  taxation  for  water  they  have  in  effect 
paid  for  and  for  water  to  be  used  elsewhere. 

With  these  perplexing  economic  and  legal  problems,  the 
authors  of  Senate  Bill  1106  endeavored  to  write  an  act  that  would 
be  equitable  to  all.   There  are  many  places  in  the  act  that  may  be 
properly  criticized  for  obscurity,  ambiguity  and  possible  illegality. 
Some  of  the  more  important  provisions  that  create  doubt  as  to  the 
sufficiency  of  the  act  are  as  follows s 

(1)  In  subdivision  4(b),  second  paragraph  of  section 
12937  of  the  proposed  bond  issue,  it  is  provided 
that: 

"The  department,  subject  to  such  terms 
and  conditions  as  may  be  prescribed  by  the 
Legislature,  shall  enter  into  contracts  for 
the  sale,  delivery  or  use  of  water  or  power, 
or  for  other  services  and  facilities,  made 
available  by  the  State  Water  Resources  Develop- 
ment System  with  public  or  private  corporations, 
entities,  or  individuals." 

To  my  mind,  this  sentence  means  that  the  Legislature 
must  make  the  final  approval  of  terms  and  conditions 
of  any  contract  for  the  sale  of  water  and  power  from 
the  system.   It  can  also  mean  that,  in  the  absence  of 
action  by  the  Legislature,  the  Department  of  Water 
Resources  has  complete  authority  to  prescribe  terms 
and  conditions  of  contracts.   In  the  absence  of  clari- 
fying language  by  the  Legislature,  the  ambiguity 
apparent  in  the  provision  can  only  be  resolved  by 
litigation. 

(2)  In  section  12933  of  the  proposed  bond  issue  all  moneys 
in  the  California  Water  Fund,  which  is  the  fund  created 
by  royalties  from  oil  and  gas  developed  in  state-owned 
tidelands,  are  made  available  for  construction  of  the 
water  system,  to  be  spent  ahead  of  bond  funds.   There 
is  provision  for  transfer  of  certain  surplus  water 
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project  revenues  back  into  the  Water  Fund  to  be 
spent  on  construction  of  additional  portions  of 
the  project.   (Sec.  12937  paragraph  (b)4).   There 
is  no  clear  provision  for  repayment  of  the  California 
Water  Fund,  when  the  project  is  completed.   To  the 
extent  that  tidelands  oil  revenues  are  not  required 
to  be  repaid  out  of  project  revenues,  there  is  a 
subsidy  to  the  users  of  water  from  the  state  project, 
at  the  expense  of  all  the  people  of  the  state,  whether 
they  use  project  water,  and  whether  they  have  already 
developed  and  paid  for  their  own  water  supply  without 
state  aid. 

(3)  In  section  k   of  Senate  Bill  1106,  it  is  provided  that, 
if  the  people  approve  the  bond  issue,  the  act  shall  be 
irrepealable  until  the  :,principal  and  interest  of  the 
liabilities  herein  created  shall  be  paid  and  discharged." 
It  is  my  opinion  that  the  Legislature  and  the  people 
cannot  divest  themselves  or  succeeding  Legislatures 

of  the  power  to  repeal  legislation,  as  long  as  the 
bond  holders  are  protected.   If  this  provision  is 
only  for  the  protection  of  bond  holders,  it  is  quite 
proper,  although  not  well  worded.   However,  if  this 
provision  was  intended  to  protect  northern  areas  of 
the  state  by  assuring  them  that,  after  the  major 
works  are  constructed  to  export  water  out  of  the 
north,  the  act  will  remain  in  force  to  finance  other 
portions  of  the  state  water  facilities  designed  to 
improve  the  availability  of  water  for  use  in  areas 
of  origin,  I  believe  that  this  language  is  inadequate 
to  protect  them. 

(4)  Some  of  the  language  in  the  act  is  obscure  and  its 
purpose  not  readily  apparent.   For  example,  by  virtue 
of  section  12937(b)  4,  the  state  can  sell  water  to 
either  public  or  private  corporations,  entities,  or 
individuals,  yet  the  following  language,  which  could 
possibly  lead  to  an  unreasonable  and  uneconomic  dis- 
crimination, has  been  included  in  section  12931  of 
the  proposed  act: 

"No  facility  constructed  in  whole  or  in  part  with 
funds  made  available  by  this  chapter  shall  be  used 
to  transport  water  the  right  to  which  was  secured 
through  eminent  domain  by  others  than  the  State 
unless  approved  by  the  Legislature  by  concurrent 
resolution  with  a  majority  of  the  members  elected 
to  each  house  voting  in  favor  thereof." 
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The  courts  would  indeed  be  called  upon  to  exercise  extra- 
ordinary mental  dexterity  in  construing  the  quoted  language.   Examples 
(1)  to  (4)  above  are  not  a  complete  listing  of  doubtful  points  in 
the  bill. 

By  way  of  conclusion,  I  repeat,  Senate  Bill  1106  does  not 
comport  with  the  established  water  policy  of  the  City  and  County  of 
San  Francisco  in  that  it  fails  to  provide  that  the  charges  for  water 
furnished  to  proposed  water  users  must  be  sufficient  to  cover  all 
costs  equitably  allocable  thereto,  nor  does  it  prevent  the  sale  of 
water  by  the  state  in  those  areas  of  Alameda  and  Santa  Clara  Counties 
in  which  the  San  Francisco  Water  Department  presently  serves  water. 


You  are  so  advised. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   County,  State  and  National 
Affairs  Committee 
Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,  California 


DRH 


So.    U2o~A 
yarch  10,   I960 


-Iwtsaus  J.  Cahill 

mil  c  joii 

San  ?r*u^wS-o  3,  California 

;ear  Chief  Cabi 

You  have  requested  a  further   interpretation  of 
.lance  Ho.   834,   -  S;aei£icaUy,  a*  to  whether  or  not  the 

a,       resantiy  reads,  would  encompass  regulation  of 
iub  snaw  put  on  between  tha  hours  oi 

i  havo  previously  indicated,  by  Opinion  So.   1403,  d»t*d 
Oecei;.  tb«    terras   "theatrical    >er£orm«mce     or 

"theatrical  exhibition    aave  oaan  given  a  restricted  meaning  oy 
tha  courts.      In  general,   tha  legal  definition  of  these  terms  haa 
bean  limited  to  -•rforaanc*  given  at  a  theatre,  and  involving 
ecenxo  or  dramatic  representation,       'ome  jurisdictions  have 
hold  spacii'ically  that  tha  term  "theatre"  torn*  not  include 
restaurants  or  so-called     nightclubs     where  no  admission  is 
charged,  but  where  free  entertainment  is  furnished  in  amine 
vith  tha  serving  of  fond  or  other  refrnhtasnts.       <86  Carpus  Juris 

639.) 


it  should  be  kept  in  mind  taat  thie  is  a  regulator/ 
ordinance  which  restricts  ceasssn  law  rights,  and,  as  such,   it  will 
ha  construed  strictly  by  the  courts  because  a  deprivation  of 
personal  rights  is  involved.       statutes  which  interfere  v 
legitimate  enterprise  or  limit  tha  right  of  an  Individual  to 
operate  a  legitiaate  business  are  to  be  given  a  strict  construe- 
****•      _u*  v-  tSaSBL*   W2  H.B.   277.       Also,  statutes  are  not 
presumed  to  altar  cossson  law  rights  otherwise  than  »•  tha  statute 
expressly  providas.       in  re  Rarnolds  Cuardianahlp .  60  C.A,    2d  669. 
rtatad  another  way,  tha  operation  of  a  regulatory  or  penal 
ordinance  embraces  only  tha  offenses  clear iy  coming  within  tha 
import  of  tha  language  used.       wn  aillla  v.  Amer.  Federation  of 
tie  artists  >   31  Cal.   2d  139.       The  interpretation  of  tha  words 
a  regulatory  ordinance  generally  will  not  be  extended  beyond 
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Honorable  Thonae  J.  Cahlli  March  10,   19»0 


the  ncraat  accepted  naanlng  of  the  words  used.       In  r«  Wine;.   188 
Col.   261.  **-=~ 

This  being  too  caee,   it  i*  ay  opinion  toot  tho  ordinence 
in  question  would  not  properly  bo  applicable  to  nightclub  shows  ae 
worded,   particularly   xn  view  of  tho  distinction  node  by 


it  io  now  worded,  particularly  xn  vlow  of  the  distinction  node  by 
too  courts  between  theatre*  and  nlghtciuos  at  other  ferae  of  enter- 
tainment or  aauseuent.  crictly  spooking,  such  entextaiawent  doos 
not  fall  within  tho  legal  definition  given  to  o    'theatrical  per- 
feraence,  '  a*  thot  torn  has  been  treated  by  tho  courts. 

Tho  ordinance  could,  of  course,  bo  asaended  to  Include 
other  torn*  or  encertalnnont  by  the  addition    of  appropriate 
language  (I.e.,     'enterta inoieat ,**  r  aaa»istc*uts  /    "nightclub  act* 
etc.)       However,  to  effect  such  an  aoM&danat,  which  would  further 
inirlnga  on  the  right  of  individuals  to  gather  for  entertainment 
purposes,  it  would  bo  necessary  to  convince  ths  Board  of   Supervisors 
tnat  the  eontrol  over  nightclub  acts  was  e  necessary  and  proper 
extension  of  the  titf'*  police  power  regulations,  and  would,  there- 
fore, be  beneficial  to  the  public  as  a  whole. 

You  are  advised  accordingly* 

S-es^ectfuliy  submitted, 
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SUBJECT:   PORTSMOUTH  SQUARE  PARKING  LEASE  -  VALIDITY  OP  CONDITIONS 
IMPOSED  BY  NEW  YORK  LIFE  INSURANCE  COMPANY  FOR  ACCEPTANCE 
OF  BID 

Gentlemen: 

I  have  your  written  request  for  opinion  as  follows: 

REQUEST 

"The  Finance  Committee  has  passed  on  to  the 
Board  of  Supervisors,  for  the  Board  meeting  to 
be  held  on  March  28th,  a  recommendation  that 
two  proposed  resolutions  be  adopted.   One  would 
approve  acceptance  of  a  bid  by  the  Recreation 
and  Park  Commission  and  authorize  the  Director 
of  Property  to  award  the  automobile  parking  lease 
for  the  Portsmouth  Square  Public  Parking  Facility 
to  the  North  Center  Parking  Corporation.   The 
second  would  consent  to  an  assignment  of  such 
lease  by  the  North  Center  Parking  Corporation 
to  the  City  of  San  Francisco  Portsmouth  Plaza 
Parking  Corporation. 

"The  Committee,  in  reviewing  a  copy  of  a 
letter  addressed  to  the  City  of  San  Francisco 
Portsmouth  Plaza  Parking  Corooration  by  Mr.  Donald 
K.  Ross,  Assistant  Vice  President,  Investment 

Department,  New  York  Life  Insurance  Company,  doted  Feb. , 

I960,  has  noted  in  the  following  statement,  in 
the  third  paragraph  thereof: 

"  'New  York  Life  has  now  confirmed  the 
fact  that  North  Center  was  organized  by 
Mr.  S.E.  Onorato  and  that  Mr.  Onorato  has 
established  a  reputation  as  an  able,  com- 
petent and  experienced  operator  of  public 
garages.   However,  as  you  know,  the  financ- 
ing arrangement  developed  was  based  upon 
an  established  procedure  which  provided  for 
a  non-profit  corporation  recognized  by  the 
Federal  tax  authorities  as  such.   I  have 
been  advised  that,  in  the  event  that  the 
Lease  is  awarded  to  North  Center,  the 
consummation  of  the  financing  in  accordance 
with  such  established  procedure  will  require 
the  completion  of  the  following  action  at  or 
prior  to  the  closing  under  the  Agreement: 
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"  '(a)   The  assignment  of  the  Lease  to 
the  Corporation  by  North  Center  (such 
assignment  to  be  in  the  form  attached  hereto 
as  Exhibit  A) ; 

"  '(b)   The  consent  of  the  City  and  County 
of  San  Francisco  and  the  Recreation  and  Park 
Commission  thereof  to  such  assignment  of  the 
Lease;  and 

"  '(c)  The  execution  by  the  Corporation 
and  North  Center  of  an  Operating  Contract 
with  respect  to  the  Portsmouth  Plaza  Garage 
(such  Operating  Contract  to  be  in  the  form 
attached  hereto  as  Exhibit  B).' 

"It  appears  to  the  members  of  the  Committee  that  the 
primary,  if  not  the  only,  reason  for  the  assignment  in 
question  is  the  tax  feature  which  Mr.  Ross  refers  to  in 
the  above  quoted  paragraph.   However,  the  members  feel 
that  they  and  the  entire  Board  of  Suoervisors  should  have 
more  than  the  opinion  of  an  investment  man  in  substantia- 
tion of  the  latter 's  conclusion  that,  in  the  event  that 
the  lease  is  awarded  to  North  Center,  the  consummation  of 
the  financing  in  accordance  with  such  established  procedure 
will  require  the  completion  of  the  action  referred  to  in 
(a),  (b)  and  (c)  above  at  or  prior  to  the  closing  under  the 
agreement. 

"Specifically,  then,  the  Committee  would  like  to  have 
your  written  opinion  as  to  whether  or  not  it  is  your  legal 
conclusion  that  the  advice  given  to  Mr.  Ross,  as  recited 
hereinabove,  is  full,  true  and  correct." 

OPINION 

By  virtue  of  paragraph  i|  of  the  Agreement  of  December  31* 
1959 >    between  the  City  and  City  of  San  Francisco  Portsmouth  Plaza 
Parking  Corporation,  a  non-profit  corporation,  for  the  construction 
of  the  Portsmouth  Square  Parking  Facility,  the  operating  lease 
shall  not  be  awarded  to  any  bidder  by  City  unless  such  bidder  shall 
be  reasonably  satisfactory  to  New  York  Life  Insurance  Company, 
the  prospective  purchaser  of  the  bonds  to  be  issued  to  finance 
the  construction  of  said  facility. 

New  York  Life  Insurance  Company  has  approved  the  award 
of  the  lease  to  North  Center  Parking  Corporation  as  the  highest 
and  best  responsible  bidder,  provided  the  following  action  is 
comple  ted: 
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(a)  The  assignment  of  the  Lease  to  the 
Corporation  by  North  Center  (such  assign- 
ment to  be  in  the  form  attached  hereto  as 
Exhibit  A); 

(b)  The  consent  of  the  City  and  County 
of  San  Francisco  and  the  Recreation  and 
Park  Commission  thereof  to  such  assignment 
of  the  Lease;  and 

(c)  The  execution  by  the  Corporation  and 
North  Center  of  an  Operating  Contract  with 
respect  to  the  Portsmouth  Plaza  Garage  (such 
Operating  Contract  to  be  in  the  form  attached 
hereto  as  Exhibit  B) . 

In  its  letter  of  February,  I960,  New  York  Life  Insurance 
Company  states  that  the  reason  for  imposing  such  conditions  on  its 
approval  of  the  award  is  that  "the  financing  arrangement  developed 
was  based  upon  an  established  procedure  which  provided  for  a  non- 
profit corporation  recognized  by  the  Federal  tax  authorities  as 
such." 

Under  the  provisions  of  paragraph  3  °?   the  lease  the 
prospective  lessee  agrees  to  pay  103$  of  the  net  receipts  to  the 
bank  for  deposit  in  the  Surplus  Revenue  Fund  for  the  retirement 
of  the  bonds.   Under  the  provisions  of  paragraph  i|  of  the  lease 
net  receipts  are  those  receipts  remaining  after  provisions  for 
the  payment  of  principal  and  interest  on  the  bonds  and  normal 
and  reasonable  operating  and  maintenance  expenses  of  operation 
including  management  expenses  and  taxes.   Under  the  provisions 
of  paragraph  1|  lessee  also  agrees  to  assume  the  obligation  to 
pay  the  principal  and  interest  on  the  bonds. 

Any  federal  income  taxes  payable  by  the  lessee  would 
be  charageable  as  an  expense  of  operation  in  computing  net  receipts, 
thereby  reducing  the  net  receipts  by  a  corresponding  amount  and 
to  that  extent  reducing  the  amount  available  for  oayment  of  the 
bonds . 

City  of  San  Francisco  Portsmouth  Plaza  Parking  Corpora- 
tion has  obtained  a  ruling  from  the  Tax  Rulings  Division,  Internal 
Revenue  Service,  dated  November  27,  1959,  that  "the  income  received 
by  the  Corporation  from  the  operation  of  the  Parking  facility  and 
applied  to  the  purposes  specified  in  the  lease  will  not  be  subject 
to  federal  income  tax." 

North  Center  Parking  Corporation,  which  is  not  a  non- 
profit corporation,  has  obtained  no  ruling  whatever  from  the  Tax 
Rulings  Division,  Internal  Revenue  Service. 
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In  answer  to  the  concluding  paragraph  of  your  request 
for  an  opinion,  I  advise  you  that  the  request  made  by  the  New 
York  Life  Insurance  Comoany  is  reasonable  under  the  circumstaa ces 
and  within  the  ourview  of  the  agreement  between  the  City  and  the 
City  of  San  Francisco  Portsmouth  Plaza  Parking  Corporation.   As 
to  the  legal  conclusion  whether  the  advice  given  to  Mr.  Ross  of 
the  New  York  Life  Insurance  Company,  as  recited,  is  full,  true  and 
correct,  I  cannot  anticipate  what  the  Internal  Revenue  Service 
ruling  would  be,  insofar  as  North  Center  Parking  Corporation  is 
concerned,  but  I  must  point  out  the  legal  effect  thereof  would  be 
solely  a  matter  of  concern  between  the  New  York  Life  Insurance 
Company,  the  City  of  San  Francisco  Portsmouth  Plaza  Parking  Cor- 
poration and  the  Internal  Revenue  Service,  in  which  the  city  has 
no  immediate  financial  interest;  except  that  if  taxes  were  imposed 
on  the  transaction,  as  modified,  it  would  defer  the  time  within 
which  the  city  could  take  possession  of  the  physical  properties 
and  enjoy  profits  therefrom,  if  any. 

Your  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 


JC:TJB 


Copy 


March  29,  I960 


Walter  E.  book,  M.D. 

Medical  Director 

Health  Service  System 

61  Grove  Street 

San  Francisco  2,  California 

Re:  Rosella  Rehfeld  -  Membership  in  Health 
Service  System  after  Retirement 

Dear  Dr.  Hook* 

It  is  my  opinion  that  under  the  present  Rules  and 
Regulations  of  the  Health  Service  System  Miss  Rehfeld  is  not 
entitled  to  membership  in  the  system  after  her  retirement. 

Under  Charter  Section  172,1.8  the  Health  Service 
Board  has  the  power,  and  the  duty,  "  •  •  •  (e)  To  make 
rules  and  regulations  for  the  transaction  of  its  business, 
the  granting  of  exemptions  and  the  admission  to  the  system 
of  persons  who  are  hereby  made  members  thereof  and  such 
other  officers  and  employees  as  may  voluntarily  become  mem- 
bers of  the  system  with  the  approval  of  the  health  service 
board,  •  •  "  Also,  under  Charter  Section  172,1  the 
Health  Service  Board  can  exempt  any  person  who  has  other- 
wise provided  for  adequate  medical  care.  This  right  has 
been  upheld  by  case  law  in  Adams  v.  San  Francisco,  9k   CA.2d 
586. 

It  is  therefore  clear  that  the  Health  service 
Board  has  the  authority  to  pass  rules  and  regulations  govern- 
ing the  operation  of  the  system.  Further,  once  the  rules 
have  been  promulgated  the  board  must  apply  the  rules  without 
favor  to  any  individual. 
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In  the  present  case  the  particular  rule  we  are  concerned 
with  is  Rule  23  of  the  Health  Service  System  Rules  and  Regulations 
enacted  by  the  Health  Service  Board  pursuant  to  Charter  Section 
172.1.3.  This  rule  reads  as  follows* 

.  ■ 

"Members  vho  have  once  been  exempt  from  the  System 
and  subsequently  have  withdrawn  such  exemption 
shall  be  permitted  to  continue  as  beneficiaries 
of  the  System  after  retirement  provided  that  the 
period  of  membership  in  the  Health  Service  System 
shall  have  been  flat,  1SSS  tftPfl  i?  YWT.9  ifllBW^ialifllY 
prior  to  rattreaeptt 

the   purpose  of  this  rule  is  to  restrict  retirement  member- 
ship to  those  persons  who  have  availed  themselves  of  tue  system  and 
have  paid  premiums  over  a  period  of  years,  and  to  prevent  employees 
from  claiming  exemption  until  just  prior  to  retirement,  and  then 
taking  advantage  of  the  attractive  retes  offered  the  retired  mem- 
bers of  the  system*   The  only  challenge  that  could  be  made  to  such 
a  rule  is  that  the  time  restriction  (10  yesrs)  was  arbitrary, 
and  an  abuse  of  the  board's  discretion  in  enacting  rules  and  reg- 
ulations regarding  exemptions  and  benefits.   It  is  my  feeling  that 
the  rule  is  a  fair  one  and  that  the  requirement  of  tea  (10)  years 
membership  for  those  who  have  voluntarily  claimed  exemption  is 
not  arbitrary. 

It  is  regrettable  that  Miss  iiehield  did  not  know  of 
this  rule.   However,  the  rules  and  regulations  of  the  system 
are  available  to  any  memoer  vho  requests  th— ■   Jnfortui-ately, 
between  1937  and  1952,  Miss  Rehfeld  did  not  see  fit  to  become  a 
member  of  the  system  ana  sne  claimed  exemption  an  the  basis  of 
having  her  ova  adequate       L  coverage.  It  was  net  until  1952, 
wnen  her  own  plan  was  accepted  as  an  alternate  plan,  that  she  saw 
fit  to  I      -er  exemption  and  join  the  system.  She  then  retired 
in  1959*   -Aer  period  of  enrollment  in  the  Health  Service  System 
was,  therefore,  only  for  seven  (7)  years,  and  she  fails  short  by 
three  (3)  years  cf  meeting  tne  requirement  imposed  oy   Rule  23 
on  any  member  v/no  has  claimed  an  exemption  from  the  system. 

As  the  system  is  now  operated  each  active  member, 
contributes  a  portion  of  his  premium  to  trie  health  > -vice  fund 
for  the  benefit  of  retired  members.  This  is  actuarially  necessary 
if  we  are  to  cover  persons  after  they  reach  retirement  age.  Rule  23 
is  aimed  at  preventing  abuses  by  employees  who  wish  to  take  advan- 
tage of  attractive  rates  on  reaching  retirement  age  Out.  who  have 
never  contributed  to  the  Health  Service  System.   This  being  true, 
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requiring  a  person  who  her  elected  voluntarily  to  stay  out  of 
the  system,  "to  be  in  the  system  for  ten  (10)  years,  after  remov- 
ing his  exemption,  is  not  an  arbitrary  or  canrlclous  ruling. 
The  line  must  be  drawn  somewhere,  and  the  Health  Service  Board, 
in  its  discretion  has  established  ten  (10)  years  as  the  time 
limit  for  those  who  have  claimed  exemption* 

It  is  therefore  my  opinion  that  Miss  Rehfeld  does 
not  meet  the  requirement  of  Rule  23  of  the  Health  Service 
System  Rules  and  Keg ulat ions,  and  her  request  for  continuance 
in  the  system  as  a  retired  member  must  be  l«BJ 

Yours  truly, 

DICK  R,  IQfcM 

City  Attorney 
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Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Attention  Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 

Your  File  No.  792-59 

Gentlemen : 

In  reply  to  your  letter  of  February  25,  i960  relat- 
ing to  the  subject  of  feasibility  of  utilizing  areas  below 
and  above  freeways  for  commercial  and  industrial  purposes 
this  is  to  advise  that  I  have  studied  the  matter  from  the 
standpoint  of  applicable  State  and  Federal  laws  and  required 
revision  thereof. 

With  respect  to  revision  of  Federal  law  this  dis- 
cussion is  limited  to  freeways  within  the  Federal-aid  highway 
systems,  that  is,  the  primary  and  secondary  systems  and  the 
Interstate  System,  in  which  Federal  funds  participate  in  the 
construction.  Freeways  that  are  not  a  part  of  a  Federal-aid 
system  do  not  come  within  the  purview  of  Title  23  of  the 
U.  S.  Code  which  sets  forth  that  part  of  Federal  law  applicable 
to  highways  with  which  our  question  is  concerned. 

Title  23,  Section  111  of  the  U.  S.  Code  sets  forth, 
with  respect  to  agreements  between  the  Secretary  of  Commerce 
and  a  State  Highway  Department  relating  to  use  of  or  access 
to  rights-of-way  in  the  Interstate  System,  that  "Such  agreements 
shall  also  contain  a  clause  providing  that  the  State  will  not 
permit  automotive  service  stations  or  other  commercial  establish- 
ments for  serving  motor  vehicle  users  to  be  constructed  or 
located  on  the  rights-of-way  of  the  Interstate  System.  Such 
agreements  may,  however,  authorize  a  State  or  political  subdi- 
vision thereof  to  use  the  air  space  above  and  below  the  established 
grade  line  of  the  highway  pavement  for  the  parking  of  motor 


0TJ8M 


atoaxv 

; 


8£  . 

■     -    .  . 

. 

-« 

ce-lBi9i)9¥  ai  nolsai/o 

9fW  bns  am9^8Y8  yib£  ^aiagtfa^a 

cfifiq  ax  o^a'ie^nl 

»Xc  wjsI   IfiisJb9?  V 

<noo  ai:  noJtfeej  -ivr  a^jswrfgJ 

a^sa  stoO    . 
9»i9£«rnc 

689003    10    lo 

-cialLi  JotaoiuB  dtsnrtoq. 

otf   ais  ot   a^n9xa 

:^ool 

.    ]Sm    3df.Sii.99'I3B 

9nil   3 


Board  of  Supervisors  -2-  March  30,  i960 


vehicles  provided  such  use  does  not  interfere  in  an^  way  with 
the  free  flow  of  traffic  on  the  Interstate  System."   It  will 
be  noted  that  Section  111  of  Title  23  does  not  purport  to  relate 
to  highways  within  the  primary  or  secondary  systems.  There  is 
no  comparable  provision  of  Title  23  relating  to  primary  or 
secondary  systems. 

Section  315  of  Title  23  authorizes  the  Secretary  of 
Commerce,  with  certain  exceptions  inapplicable  here,  to  pre- 
scribe and  promulgate  all  needful  rules  and  regulations  for 
the  carrying  out  of  the  provisions  of  Title  23. 

The  Secretary  of  Commerce  has  adopted  certain  regu- 
lations under  the  Federal-Aid  Road  Act  of  July  11,  1916,  as 
amended  and  supplemented  (now  Title  23  of  the  U.S. Code). 


follows: 


Section  1,11  of  those  regulations  reads  in  part  as 

"  .  .  .  (c)  The  rights-of-way  provided 
for  Federal-aid  highway  projects  shall  be 
held  Inviolate  for  public  highway  purposes. 
No  project  shall  be  accepted  as  complete 
until  all  encroachments  have  been  removed 
from  the  rights-of-way.  No  signs  (other 
than  those  specified  in  Section  1.17), 
posters,  billboards,  automotive  service 
stations  or  other  commercial  establishments 
for  serving  motor  vehicle  users,  roadside 
stands,  or  any  other  private  installations 
shall  be  permitted  within  the  right-of-way 
limits;  neither  shall  any  portion  of  the 
rights-of-way  be  used  in  connection  with 
any  private  business  or  undertaking.  Excep- 
tions to  the  provisions  of  this  paragraph 
may  be  made  under  circumstances  approved  by 
the  Administrator  on  portions  of  rights-of- 
way  acquired  for  future  use . " 

Although  in  Title  23  there  is  no  express  prohibition 
against  the  State's  permitting  the  use  of  air  space  above  and 
below  the  established  grade  line  of  a  highway  on  the  Interstate 
System  for  uses  other  than  automotive  service  stations  or  other 
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commercial  establishments  for  serving  motor  vehicles,  Section 
111  may  well  he  subject  to  the  judicial  construction  that  it 
impliedly  prohibits  all  such  uses  other  than  non-interfering 
motor  vehicle  parking  under  the  principle  expressio  unius  est 
exclusio  alterius. 

However,  in  addition  to  the  provisions  of  Section  111 
of  Title  23,  it  is  quite  apparent  that  Section  1.11(c)  of  the 
Regulations  adopted  by  the  Secretary  of  Commerce  pursuant  to 
the  authorization  of  Title  23  of  U.S.C.  precludes  the  utiliza- 
tion of  Pederal-aid  highway  rights-of-way  space  for  commercial 
and  Industrial  purposes.  Inferentially  it  would  appear  that 
the  Secretary  of  Commerce  considers  a  policy  against  commercial 
or  other  non-public  highway  purpose  utilization  of  Pederal-aid 
highway  project  rights-of-way  as  required  by  or,  at  least,  in 
furtherance  of  the  purposes  of  the  Federal-Aid  Highway  Act. 

As  a  consequence  of  what  has  heretofore  been  pointed 
out  it  would  appear  necessary  that  Title  23  be  amended  to  per- 
mit the  utilization  of  space  within  the  limits  of  rights-of-way 
of  Federal-aid  highways  for  commercial  and  industrial  purposes 
provided  that  proper  safeguards  are  maintained  to  avoid  any 
interference  with  traffic  on  the  highways  and  to  promote  the 
safe  and  efficient  utilization  and  maintenance  of  highways. 
Of  course,  Section  1. 11(c)  of  the  Regulations  of  the  Secretary 
of  Corjmerce  would  have  to  be  revised  to  permit  the  contemplated 
utilization  in  accordance  with  Title  23  if  any  discretionary 
control  bj  way  of  Regulation  remains  vested  in  him  with  respect 
thereto  under  the  provisions  of  the  Act. 

With  respect  to  the  present  factual  situation  the 
James  Lick  Memorial  Freeway,  replacing  bhe  Bayshore  Highway, 
extending  from  the  County  line  on  the  south  to  Division  Sfcreei, 
is  a  part  of  the  Federal-aid  primary  system  and  the  Embarcauero 
Freeway  and  Bay  Bridge  Approach  extending  south  to  Division 
Street  and  westerly  to  Pell  and  Laguna  Streets  are  on  the  Inter- 
state System.  The  freeway  north  of  Fell  Street  to  Turk  Street 
is  still  unclassified. 

Section  104.6  of  the  California  Streets  and  Highways 
Code  authorises  the  State  Department  of  Public  Works  to  lease 
lands  acquired  and  held  for  State  highway  purposes  in  the 
future.  There  is  no  express  statutory  authority  for  leasing 
land  on  the  rights-of-way  of  existing  freeways.  Article  2, 
Chapter  3  of  Division  1  of  the  Streets  and  Highways  Code 
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authorizes  the  State  Department  of  Public  Works  to  issue 
revocable  permits  for  the  placing  of  encroachments,  includ- 
ing buildings,  on  the  rights-of-way  of  State  highways. 

To  make  commercial  or  industrial  utilization  of 
State  freeway  right-of-way  space  feasible  it  would  be  necessary 
to  revise  Section  104.6  of  the  Streets  and  Highways  Code  to 
eliminate  therefrom  any  language  susceptible  to  the  judicial 
construction  that  no  authority  exists  for  leasing  land  on  the 
rights-of-way  of  freeway  projects  already  undertaken.  Addi- 
tionally, said  Code  should  be  revised  to  make  it  clear  that 
the  permit  provisions  thereof,  Article  2,  Chapter  3,  Division  1, 
are  inapplicable  to  buildings  erected  pursuant  to  any  valid 
lease  of  freeway  right-of-way  space.  While  the  State  Division 
of  Highways  has  no  unalterable  policy  against  commercial  or 
industrial  utilization  of  freeway  right-of-way  space,  no 
acceptable  concrete  proposals  for  such  utilization  have  been 
submitted  for  its  consideration.  In  discussing  this  matter 
with  a  representative  of  the  Division  of  Highways  I  am 
advised  tnat  the  Division  of  Highways  ha3  an  open  mind  on 
the  subject  and  is  willing  to  accept  reasonable  proposals 
and  to  cooperate  in  securing  legislation  that  will  permit 
their  accomplishment.  On  the  State  level  the  problem  appears 
to  be  one  primarily  of  a  planning  and  engineering  nature  with 
respect  to  proposed  commercial  and  Industrial  structures  that 
will  not  Interfere  with  and  will  minimize  the  hazards  to  free- 
way traffic,  safety  and  maintenance. 

The  suggested  procedure  for  the  Board  of  Supervisors 
to  follow  in  bringing  about  any  desired  legislative  changes  to 
permit  the  accomplishment  of  the  proposed  utilization  is  the 
adoption  of  a  resolution  enunciating  the  policy  of  the  City  and 
County  of  San  Francisco  and  requesting  the  State  and  Federal 
legislatures  to  study  the  matter  and  authorize  by  law  the 
desired  utilization. 


Yours  truly, 


DION  R.  HOLM 
JJT:eh  City  Attorney 

!  ♦  1 .  Ill  :: 
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SUBJECT:      RESPONSIBILITY  OF   PROVIDING  WORKMEN'S 

COMPENSATION   COVERAGE  FOR   HEALTH  SERVICE 
SYSTEM  EMPLOYEES. 


Dear   Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"On   January  18,    I960   a    communication  was 
received   from  the   Health  Service    System  which 
reads   as   follows: 

"'The   Health   Service   System  in  the   past 
has   provided   benefits  for   its   employees 
under  the   Workmen's   Compensation  Act 

through    the    State    Compensation  Fund. 

"'Request    is   now  being  made    of   the   Retire- 
ment  Board   that   employees    of   the   Health 
Service   System  be    given   Workmen's  Compensa- 
tion benefits  by  the  Retirement    Board   in  a 
manner    similar   to  that   provided   for   other 
City  and    County  employees. 

"'Your   early  consideration  of  this   matter 
will  be   apore  ciated,    since    a   decision   is 
necessary   in  order   that  we   may  provide    in 
our   Budget  for   the    costs   of   such    coverage.' 

"In   the   past    the   Retirement   Board   has   denied 
the    request    of   the   Health   Service    System   on   the 
basis   that   they   were   under  the   impression   that   the 
administrative    costs    of   the    System  were    not   borne 
by  the   City  and    County   of   San   Francisco.      Therefore 
we   most   respectfully  request    that   you  render   an 
opinion  with  respect   to  whether   or   not    the    Retirement 
System    should   provide  Workmen's   Compensation  benefits 
to  the    Health   Service    System,    or  whether   or  not   the 
Health   Service    System  should    continue    to    obtain   such 
coverage   from  the    State    Compensation  Fund." 

OPINION 

It  is  my  opinion  that  the  San  Francisco  Charter,  Section 
172.1.1[(.  is  conclusive  on  the  question  of  the  responsibility  of 
the  city  as  to  contribution  of  funds,  other  than  those  provided 
in  Section  172.1.11  which  is  not  pertinent  here,  to  the  health 
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service  system.   Section  172.1. 11+  reads,  in  part,  as  follows: 

".  .  .  .  All  expenses  of  the  system 
shall  be  paid  exclusively  from  the  health 
service  system  fund,  and,  except  as  herein 
provided,  the  city  and  county  and  the  Lan 
Francisco  Unified  School  District  shall 
HOt   appropriate  or  contribute  funds  in  any 
manner  for  the  purposes  of  the  system  hereby 
extablished  and  provided."    (Emphasis  added.) 

Reading  this  section  in  conjunction  with  the  other 
charter  sections  relating  to  health  service  it  is  clear  that 
the  only  funds  that  the  city  and  county  is  obligated  to  con- 
tribute are  those  set  forth  in  Lection  172.1.11.   Section  172.1.11, 
of  course,  does  not  apply  to  the  costs  of  operating  the  Health 
Service  System.   The  actual  costs  of  operating  the  system  have 
always  been  borne   by  the  members  of  the  system,  through  the 
imposition  of  an  administrative  charge  on  the  members.   This 
charge,  at  the  present  time,  is  a  ten  per  cent  (10%)  addition 
to  the  premium  charge.   Out  of  the  administrative  charge 
imposed  have  come  the  payments  to  cover  salaries,  retirement 
contributions,  workmen's  compensation  coverage,  etc.,  for 
Health  Service  System  employees. 

It  is  true,  from  time  to  time,  suggestions  have  been 

>f  the 
to 
_/lngs 

could  be  passed  on  to  the  members  of  the  system  in  reduced 
premiums.    However,  it  is  my  opinion  that  to  effect  such  a  change  a 
charter  amendment  would  be  required.   As  the  charter  now  reads 
the  city  and  county  is  not  obligated  to  oay  such  expenses.   In 
fact,  the  city  cannot  legally  contribute  funds  other  than  those 
specified  in  172.1.11  because  of  the  specific  prohibition  in 
section  172.1.U+. 

That  the  Health  Service  System  was  intended  to  be  self- 
sustaining  from  its  inception  in  March  of  1937  can  be  clearly 
seen  by  looking  to  the  original  ballot  proposal,  and  accompanying 
literature  sent  to  the  voters.   Prior  to  the  election  of  March  9, 
1937  the  taxpayers  were  assured  that  Charter  Amendment  No.  3 
(health  service)  would  be  effective,  if  approved,  at  no  cost  to 
the  city.   Subdivision  6  of  the  amendment  as  then  proposed,  read, 
in  part:    "All  expenses  of  the  system  shall  be  borne  exclusively 
by  the  funds  of  the  system  and  the  City  and  County  shall  not 
appropriate  or  contribute  funds  in  any  manner  for  the  purpose  of 
the  system  hereby  established  and  provided."   The  pamphlet 
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distributed   to   voters    in  s  upport   of    the   ballot   proposition 
contained   in  bold-face   type    the  wo  rds    "No   Cost   To   The   Taxpayer. 
This   representation  and   the    language   used   in theoriginal    charter 
section,    is   inaccordance   with  present  day   charter   Section 
I72.I.II4. 

Further,    there    is  no   conflict  between   our   charter 
provisions   establishing'    and  regulating  the   Health  Service 
System   and   the    state   Labor   Code  which  governs   the  field   of 
workmen's    compensation   in    California.      The   Labor   Code    (in 
Section   3300)    defines  employer,    for    the    purposes    of  workmen's 
compensation,    and   includes  within   the    definition   a    city  and   a 
county.      The    city   and    county   is   the    employer   of    the   employees 
working   in  the   health  service    system  office.      As   such   employer 
it   should  provide    the  necessary  workmen '  s   compensation   coverage. 
However,    there    is   no  restriction   iiposed,    by   the    Labor    Code    cr 
any  other   state   law,    on  the   city's  right   to  make   the  health 
service    system   self-sustaining  by   charter  orovision,    even  as   to 
providing   compensation   coverage    for  employees.      The   intent    of 
the    state   Labor   Code  provisions,    dealing  with  workmen '  s    com- 
pensation,   is   to  see   that   all   employees   receive    coverage.      Under 
our    charter  orovisions    the    employees   working    in  the   Health 
Service    office    are    receiving    the   necessary   coverage,    through 
insurance    with    the    State    Compensation   Insurance   Fund.        If  the 
city,    instead    of   the   Health   Service    Sy/stem,   were    to  oay   the 
premiums    for  this   coverage,    the    city  would    be   entitled   to   reim- 
bursement  f ro  m  the    Health  Service   System.      This  being   the    case, 
no  useful  purpose   would  be    served  by  requiring   the   city  to   make 
the   payments.      So,    as    long   as    the    coverage    is    supplied  for 
the  employees   concerned,    the    requirements    of   the    state    law  are   met. 
The    present  system  of   payments   to  provide    the   required   coverage 
also  meets   the    San  Francisco    Charter  requirements. 

Accordingly,    you  are   advised   that    the    method   of  providing 
workmen's    compensation   coverage   for  Health  Service    System  employees 
now   followed    is  the    correct   method  under    our  present   charter  pro- 
visions.     There    is   no    conflict    involved  with  the    applicable    state 
law,    as   respects  workmen's   compensation,    by  use    of  this  method. 
Therefore,    the  responsibility  of  providing   the   required    work- 
men's   compensation   coverage    should   remain  with  the    Health   Service 
System,    and  not  be   transferred  to   the   Retirement    Board. 

Respectfully  submitted, 


TO:  Mr.  Daniel  ilattrocce 

Secretary,  Retirement  Board 
San  Francisco  2,  California 

MBF/GEB 


DION  R.  HOLM 
City  Attorney 


No. 142 3a 


April  4,  I960 


Mr.  Ben  Benas 

Purchaser  of  Supplies 

270  City  Hall 

San  Francisco  2,  California 

Subject:   EFFECT  OF  FEDERAL  TREATIES  UPON 
STATE  STATUTE  RESTRICTING  PUBLIC 
PURCHASE  OF  FOREIGN  MATERIALS 

Dear  Mr.  Benas: 

Your  letter  of  January  26,  i960,  asking  what  countries, 
materials  and  equipment  were  affected  by  Opinion  No .  59/164  of 
California's  Attorney  General,  December  24,  1959 >    has  been  studied 
by  this  office. 

This  opinion  held  that  the  "Buy  American"  provisions  of 
California's  Government  Code  (Sections  4300  through  4305)  were  in 
conflict  with  the  "most-favored-Nation"  provision  of  the  Reciprocal 
Trade  Agreement  between  the  United  States  and  Switzerland  (Act  of 
January  9,  1936,  49  Stat.  Part  2,  3917.)  This  treaty  was  entered 
into  pursuant  to  the  Tariff  Act  of  1930  as  amended  by  the  act  of 
June  12,  1934  (48  Stat.  Part  1  -  943).   When  these  treaties  are 
read  in  connection  with  the  General  Agreement  on  Tariffs  and  Trade, 
commonly  called  GATT  (6l  Stat.,  Part  5)  dated  October  30,  1947, 
the  Attorney  General  concluded  that  the  cited  provisions  of  the 
government  code  were  in  conflict  with  rights  granted  by  these 
treaties  and  therefore  these  specific  code  provisions  were 
ineffective.   As  a  consequence  of  this  opinion,  a  department  of 
the  City  of  Los  Angeles  was  permitted  to  purchase  from  a  Swiss 
company  two  turbine  generator  units  manufactured  in  Switzerland  of 
Swiss  material  by  Swiss  workmen  offered  at  $9,260,800  against  two 
American  company  bids  of  $14,757,930  and  $15,168,000. 
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The  Swiss  Treaty  tied  in  to  the  most-favored-nation- 
clause  of  GATT  which  provides  that  the  products  of  signatory 
nations  offered  for  sale  in  the  territory  of  another  signatory 
nation  are  to  be  treated  no  less  favorably  than  the  products  of 
the  nation  of  destination  in  the  nation  of  destination. 

GATT  (Paragraph  2  of  Article  III  of 
Part  II,  61  Stat.,  part  5,  p.  Al8). 

Cf.  Article  X,  Agreement  of  January  9, 
1936,  with  Switzerland  (49  Stat. 3917). 

For  you,  an  important  exception  in  GATT  to  the  above 
provision  prohibiting  discrimination  against  foreign  goods  is 
"The  provisions  of  this  Article  shall  not  apply  to  the  procurement 
by  governmental  agencies  of  products  purchased  for  governmental 
purposes  and  not  for  resale  or  use  in  the  production  of  goods  for 
sale  ..." 

Paragraph  5,  of  Article  III  of  Part  II 
of  GATT,  (61  Stat.,  part  5,  p.  A19). 

But,  the  Attorney  General  in  his  opinion  found  the 
"governmental  purchase  exception"  inapplicable  to  the  turbine 
purchase  because  the  generator  units  were  for  "use  in  production 
of  goods  for  sale,"  namely,  to  manufacture  electricity  for  sale. 

Paragraph  5,  of  Article  III,  of  Part  II 
of  GATT. 

The  reasoning  of  the  Attorney  General  in  this  opinion 
would  apply  to  any  treaty  of  the  United  States  which  prohibits  dis- 
crimination against  foreign  goods.   Such  a  treaty  is  tne  supreme 
law  of  the  land  under  Clause  2,  Article  VI,  of  the  United  States 
Constitution.   Under  prevailing  opinions  of  the  United  States 
Supreme  Court,  the  foreign  policy  of  the  United  States  as  expressed 
not  only  in  treaties  (ratified  by  the  Senate),  but  also  in  execu- 
tive agreements  with  foreign  states  and  possibly  even  less  formal 
foreign  arrangements,  constitutes  the  supreme  law  of  the  country, 
and  conflicting  municipal  law  must  yield.  (Clark  v.  Allen,  331 
U.S.  503;  U.  S.  v.  Pink,  315  U.S.  203;  U.S.  v.  Belmont,  301  U.S. 
324,  330-33271 
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While  I  agree  that  the  opinion  of  the  Attorney  General 
is  well  reasoned  and  should  be  followed  until  and  unless  overruled 
by  a  court  of  competent  jurisdiction,  the  point  at  issue  can  be 
settled  finally  only  by  the  United  States  Supreme  Court  when  and 
if  the  issue  reaches  it.   It  would  be  possible  for  the  United 
States  Supreme  Court  to  make  again  a  contrary  decision. 

In  Heim  v.  McCall  (1915),  239  U.S.  175,  it  would  appear 
that  the  Court  was  faced  with  the  problem  of  choosing  between  the 
provisions  of  a  state  statute  regulating  municipal  corporations 
and  a  Federal  treaty  and  chose  the  state  statute.   The  issue  there 
was  as  to  the  employment  of  Italian  aliens  in  the  United  States  on 
a  public  construction  contract  for  rapid  transit  in  New  York  City. 
A  New  York  State  statute  provided ,  on  public  contracts,  for  the 
employment  of  United  States  citizens  only,  with  a  preference  for 
citizens  of  New  York  State.   .At  that  time  there  was  a  Federal 
treaty  with  the  King  of  Italy  [l8'/l]  (Articles  II  and  III,  17 
Stat.  845)  which  it  was  contended  at  page  189  of  239  U.S.:  "put 
aliens  within  the  State  of  New  York  upon  an  equality  with  citizens 
of  the  State  with  respect  to  the  right  to  labor  upon  public  works," 
and  that  "Congress had  fortified  the  treaty  by  Section  1977  of  the 
Revised  Statutes."  The  Supreme  Court  noted  that  the  New  York 
State  Supreme  Court  had  upheld  the  power  of  the  State  as  a  private 
employer  to  employ  whomever  it  wished,  saying  "...  it  does  not 
violate  any  rights  of  an  alien  under  existing  treaties."  (239  U.S. 
187 .  )  The  United  States  Supreme  Court  in  considering  Heim  v. 
McCall,  relied  upon  its  decision  in  Atkln  v.  Kansas,  191  U.S.  207, 
where  a  taxpayer  of  Kansas  City  objected  to  Kansas  City  observing 
on  a  public  construction  contract  the  requirements  of  the  State 
eight  hour  law.   The  Supreme  Court  there  held,  where  a  treaty  was 
not  involved,  that  it  was  a  matter  of  "local  law"  for  determination 
by  the  state  concerned.   Returning  to  Heim  v.  McCall  with  respect 
to  the  problem  presented  by  the  Italian  treaty,  the  United  States 
Supreme  Court  adopted  the  language  of  the  New  York  Court  of  Appeals 
at  page  193  of  239  U.S.:   "...  it  (the  treaty)  does  not  limit 
the  power  of  the  State,  as  a  proprietor,  to  control  the  construc- 
tion of  its  own  works  and  the  distribution  of  its  own  moneys." 
The  United  States  Supreme  Court  cited  also  Patsone  v.  Pennsylvania, 
232  U.S.  138,  which  upheld  a  Pennsylvania  statute  making  ic  unlaw- 
ful for  unnaturalized  foreign-born  residents  to  kill  game,  and  to 
that  end  made  the  possession  of  shotguns  and  rifles  unlawful  by 
such  residents  in  the  face  of  treaties  with  Italy  and  Switzerland 
providing  for  equality  of  rights  of  their  nationals  in  the  United 
States.    "...  the  equality  of  rights  that  the  treaty  assures  is 
equality  only  in  respect  of  protection  and  security  for  persons 
and  property."   (P. 194  of  239  U.S.) 
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Since  the  problem  might  be  determined  for  the  time  being 
by  the  State  Supreme  Court  without  a  decision  of  the  United  States 
Supreme  Court,  a  brief  consideration  of  the  nearest  related  deci- 
sion of  the  State  Supreme  Court  appears  to  be  in  order,  as  no 
direct  holding  on  this  problem  has  been  found  in  this  or  in  any 
of  the  other  states.   In  a  leading  case  in  California,  City  of 
Pasadena  v.  Charleville  (1932),  215  Cal.  384,  the  City  Manager 
reTu&ed- to  sign  a  construction  contract  on  behalf  of  the  City  of 
Pasadena  for  a  galvanized  wire  fence  to  surround  a  municipal  reser- 
voir. He  refused  to  sign  because  the  contract  failed  to  include 

(1)  a  generally  prevailing  wage  rate  clause  apparently  required 
by  the  California  Public  Wage  Rate  Act  (Stats.  1931,  p.  910);  and 

(2)  a  provision  forbidding  tne  employment  of  aliens  required  by 
the  Public  Works  Alien  Employment  Act  of  1931  (Stats.  1931,  p. 913). 
Since  the  City  was  a  charter  city  under  Sections  6  and  8  of  Article 
XI  of  the  State  Constitution,  the  City  became  independent  in  munic- 
ipal affairs  from  the  application  of  general  laws.   It  was  held  by 
the  State  Supreme  Court  that  (1)  the  Public  Wage  Rate  Act  of  1931 
did  not  apply  to  the  contract  as  this  was  a  municipal  matter;  con- 
sequently, the  State  Public  Wage  Rate  Act  need  not  be  included 

in  the  contract;  but,  that  (2)  the  employment  on  public  contracts 
and  Public  Works  Alien  Employment  Act  of  1931  was  a  general  and 
not  a  municipal  matter,  hence  the  clause  required  by  this  statute 
which  had  been  excluded  also  should  have  been  included  in  the 
contract.   (By  Opinion  56-260  February  7,  1957  the  Attorney  Gen- 
eral of  California  determined  that  the  "Buy  American"  provisions 
of  the  Government  Code  were  binding  on  chartered  cities  and  were 
cf  more  than  local  concern. )   It  does  not  appear  from  the 
Charleville  case  that  the  Public  Works  Alien  Employment  Act 
involved  a  conflicting  treaty.   It  does  appear  that  it  involved 
an  earlier  opinion  of  the  same  court  (twenty- two  years  before)  and 
a  contrary  notion  of  the  law.   In  City  Street  Improvement  Com- 
pany v.  Kroh  (1910),  158  Cal.  308,  the  California  State  Supreme 
Court  had  occasion  to  consider  numerous  objections  against  a 
county  auditor  drawing  a  warrant  on  the  county  treasurer  for 
road  construction  work.   One  of  the  contract  provisions  subject 
to  objection  was,  "that  except  (p. 325  of  158  Cal.)  by  permission  of 
the  highway  commission,  no  unnaturalized  alien  shall  be  employed 
on  the  work.  '  The  Court  held  this  invalid  as  in  conflict  with  the 
State  Constitution,  Article  I,  Sections  1,  17 .   "The  Constitution 
provides  that  all  men  have  the  inalienable  right  of  enjoying  lib- 
erty and  acquiring  property,  and  that  foreigners  of  the  white 
race,  eligible  to  citizenship,  while  bona  fide  residents  of  the 
state,  shall  have  the  same  right  to  acquire  property  as  native- 
born  citizens.   Laws  forbidding  the  employment  of  aliens  have  been 
held  invalid.   (Chicago  v.  Hurlbert,  205  111.363,  68  N.E.  786; 
People  v.  Warren,  34  N.Y.  Supp.  9^3,  13  Misc.  615.)   Such  a  law 
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would  violate  the  treaties  with  almost  all  the  nations  from  which 
this  country  receives  immigrants  (See  Estate  of  Ghio,  157  Cal.  552.. 
(108  Pac.  516)  ..."   Of  Kroh,  the  1932  State  Supreme  Court  at 
p.  396  of  215  Cal.  said   "...  The  holding  in  the  Kroh  case  .  .  . 
would  seem  to  have  been  the  result  of  scant  consideration  and  must 
be  considered  as  overruled.  .  .  " 

In  Fujii  v.  California  (1952),  38  C  2d  718  although  it  was 
held  that  the  sentiments  of  the  United  Nations  Charter  which 
opposed  the  provisions  of  California's  Alien  Land  Law  (1  Deering's 
Gen.  Laws,  Act  26l)  were  not  self-executing,  strong  indications  are 
given  that  any  Federal  action  or  law  would  control,  in  this  inter- 
national relations  area,  over  state  or  local  action  or  law  in  con- 
flict therewith.   It  is  my  opinion  that  GATT,  unlike  the  UN  Charter, 
is  self -executing.    In  GATT  the  language  is  direct  and  certain: 
(GATT,  par.  2,  Art.  Ill,  Part  II,  6l  Stat.,  part  5,  p.  Al8)  -   "The 
products  of  the  territory  of  any  contracting  party  imported  into 
the  territory  of  any  other  contracting  party  shall  be  accorded 
treatment  no  less  favorable  than  that  accorded  to  like  products  of 
national  origin  in  respect  of  all  laws,  regulations  and  require- 
ments affecting  their  internal  sale,  offering  for  sale,  purchase, 
transportation,  distribution,  or  use  .  .  .  ."   This  would  appear 
to  me  to  be  self-executing. 

At  present  there  are  trade  agreements  with  43  nations. 
Thirty-five  nations  are  under  the  Multilateral  General  Agreement  on 
Tariffs  and  Trade  (GATT).   The  remaining  eight  treaties  are 
bilateral  agreements.   None  of  these  agreements  includes  the 
Communist  Block  Countries. 

The  primary  source  countries  of  products  which  would 
interest  you  are  members  of  GATT.   There  are  so  many  exceptions  in 
GATT  to  the  rule  forbidding  discrimination  against  the  goods  of 
foreign  signatories  besides  the  "government  purchase  for  a  govern- 
ment use"  that  it  is  not  possible  at  this  time  to  compile  a  list  of 
materials  and  equipment  subject  to  the  anti-discrimination  clause. 
Further,  there  are  meetings  of  representatives  of  GATT  signatories 
every  six  months  and  at  such  meetings  items  of  goods  are  frequently 
changed  in  categories.   Consequently,  it  is  recommended  that  you  ask 
me  a  specific  question  as  to  a  specific  country  of  source  and 
specific  item  when  and  if  you  contemplate  such  a  purchase  and  your 
inquiry  will  be  given  prompt  attention.   The  Secretary  of  State  of 
the  United  States  has  assured  me  of  his  assistance  on  these  prob- 
lems. 
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It  should  be  remembered  that,  our  State  "Buy  American" 
provisions  (Government  Code  Sections  4300  through  4305)  provide 
certain  exceptions : 

(§4301)    "This  article  does  not  apply  to  mater- 
ials which  are  of  a  class  or  kind  which  are  not, 
or  which  are  manufactured  from  materials  which 
are  not  produced  in  the  United  States."   (In 
opinion  58-5,  March  5,  1958,  the  State  Attorney 
General  stated  that  whether  a  school  district 
could  buy  a  Volkswagen  Kombi  under  this  section 
was  a  question  of  fact,  not  of  law. ) 

(§4'f02)    "This  article  does  not  apply  to  medical 
and  surgical  instruments,  scientific  equipment, 
microscopic  lenses,  or  instruments  used  for  scien- 
tific or  medical  purposes,  including  research." 

Informal  local  inquiry  in  this  area  may  be  made  of  the 
Foreign  Trade  expert  for  the  Federal  Department  of  Commerce,  Room 
316,  Old  Customs  Building,  555  Battery  Street,  San  Francisco, 
Telephone  YUkon  6-3111,  Extension  5^9 •   Present  incumbent  is 
Mr.  Heberling.   A  list  of  the  current  formal  Trade  Agreements  is 
attached  for  your  information. 

As  a  consequence  of  my  study  of  the  general  problem  which 
you  have  presented,  you  are  Invited  to  seek  my  advice  on  a  specific 
question  with  respect  to  an  object  of  foreign  origin  for  which  you 
contemplate  an  actual  purchase. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To :   Mr.  Ben  Benas 
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Purchasing  Department 
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CALENDAR  OP  TRADE  AGREEMENTS 


Listed  below  are  the  53  countries  with  which  the  United 
States  has  concluded  reciprocal  trade  agreements  under  the  provi- 
sions and  authority  of  the  Trade  Agreements  Act  of  1934  as  amended 
and  extended.  Agreements  with  43  of  these  countries  are  presently 
in  effect;  35  are  under  the  multilateral  General  Agreement  on  Tar- 
iffs and  Trade  (GATT),  and  the  remaining  8  are  bilateral  agreements. 

Meanings  of  symbols  used  in  the  list  are  as  follows: 

♦indicates  that  a  former  bilateral  agreement  was  suspended 
or  terminated  because  the  country  became  a  contracting  party  to  the 
General  Agreement  on  Tariffs  and  Trade  (GATT). 

(B)  indicates  bilateral  agreement. 

(G),  (A),  (T),  or  (j)   indicates  multilateral  conference  at 
which  country  negotiated  for  accession  to  GATT:  (G)  -  Geneva, 
Switzerland,  1947;  (A)  -  Annecy,  Prance,  1949;  (T)  -  Torquay,  Eng- 
land, 1951;  (J)  -  Geneva,  Switzerland,  1955. 

The  10  countries  with  which  trade  agreements  are  no  longer  in 
effect  are  indicated  by  striking  through. 


COUNTRY 


DfiTE 
CONCLUDED 

Oct.  14,  1941 

Oct.  30,  1947 

Apr.  21,  1951 

Oct.  30,  1947 

Oct.  30,  1947 

Oct.  30,  1947 

Oct.  30,  1947 

Oct.  30,  1947 

Oct.  30,  1947 

Oct.  30,  1947 

Sept. 13,  1935 

Nov.  28,  1936 

Oct.  30,  1947 

Oct.  30,  1947 

Oct.  10,  1949 

Oct.  10,  1949 

Aug.  6,  1938 

Feb.  19,  1937 

Oct.  10,  1949 

Oct.  30,  1947 

Apr.  21,  1951 

Oct.  30,  1947 

Oct.  10,  1949 

Apr.  24,  1936 


MTE        BATE  ' 
EFFECTIVE    TERMINATED 

Nov.  15,  1941 

Jan.  1,  1948 

Oct.  19,  1951 

Jan.   1,  1948 

July  31,  1948 

July  30,  1948 

Jan.  1,  1948 

July  30,  1948 

Mar.  16,  1949 

May  22,  1948  May  5,  1950  V 

May  20,  1936  Dec. 1,1949  27 

Aug.  2,  1937  June  1,1951~2/ 

Jan.    1,  1948 

Apr. 21,  1948  Sept.29AS5l  3/ 

May  28,  1950 

May   19,  1950  "     „ 

Oct. 23,  1938  July  17,1956  2/ 

May  31,  1937 

May  25,  1950 

Jan.  1,  1948 

Oct.  1,  1951 

July  28,  1948 

Mar.  9,  1950 

June  15,  1936  Oct.  15,1955 .?/ 


Argentina  (B 
Australia  (G 
Austria  (T) 
Belgium  *  (G) 
Brazil  *  (G) 
Burma  (0) 


Canada  *  (G) 
Ceylon  (G) 
Chile  (G) 
China  (G) 
Selembia  (B) 
Cesfca  Riea  (B) 

Cuba  *  (G) 

GEeeheslevakia  *  (G) 

Denmark  (A) 

Dominican  Republic  (A) 

Eewader  (B) 

El  Salvador  (B) 

Finland  *  (A) 
France  *  (G) 
Germany  (T) 
Ghana  (G)  6/ 
Greece  (A) 
Guatemala  (B) 


•  . 


I      :  ':■ 


■•■■-  ■  - 


.  -.   •))) 


-•i:     i ■■-:•'    ■ 


;■■-:.-  .-;.- 


■  ■  i- 


(Cont'd. ) 
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Mte 
effective 


COUNTRY   

"Ham- *ta~) 
Honduras  (B) 

Iceland  (B) 
India  (G) 
Indonesia  (G)  4/ 
Iran  (B) 

Italy  (a; 
Japan  (j' 
teteaHGH  (G 
Liberia  (A 
Luxembourg  *  ( G ) 
Malaya  (G)  6/ 

MeKiee  (B) 
Netherlands  *  (G) 
Mew  Zealand  (G't 
Nicaragua  *  (a' 
Norway  (G) 
Pakistan  (G) 

Paraguay  (B) 
Peru  *  (T) 
Rhodesia  and 

Nyasaland  (G)  5/ 
Sweden  *  (A) 
Switzerland  (B) 
S^pia  (G) 


Turkey  *  (T) 
Union  of 

South  Africa 


DATE 
CONCLUDED 


DATE 
TERMINATED 


Oct.  10 

Dec.  18 

Aug.  27 

Oct.  30 

Oct.  30 

Apr.  8 

Oct.  10 

June  8 

Oct.  30 

Oct.  10 

Oct.  30 

Oct.  30 


Dec 
Oct 
Oct 
Oct 
Oct 
Oct 


23 
30 
30 
10 
30 
30 


Sept. 12 

Apr.  21 

Oct.  30 

Oct.  10 

Jan.  9 

Oct.  30 

Apr.  21 


(G)    Oct.  30 
United  Kingdom  *  (G)  Oct.  30 


Uruguay  *  (A 

Venezuela  (B, 
supplemental  agree- 
ment 


Oct. 
Nov. 


TW  Jan.  1,  1950 

1935  Mar.  2,  1936 

1943  Nov. 19,  1943 

1947  July  9,  1948 

1947  Mar. 11,  1948 

1943  June  28,1944 

1949  May  30,  1950 

1955  Sept. 10,1955 

1947  July  30,1948  Feb. 25, 1951  1/ 

1949  May  20,  1950  June  13,  1953  1/ 

1947  Jan.  1,  1948 

1947  July  28,1948 

1942  Jan.  30,1943  Jan.  1,  1951  2/ 

1947  Jan.   1,1948 

1947  July  31,1948 

1949  May  28,1950 

1947  July  11,1948 

1947  July  31,1948 

1946  Apr.   9,1947 

1951  Oct.   7,1951 


1947  July  12,1948 

1949  Apr.  30,1950 

1936  Feb.  15,1936 

1947  July  31,1948  Aug 

1951  Oct.  17,1951 


6,  1951  1/ 


1947 
1947 
1949 
1939 


June  14,1948 
Jan.  1,1948 
Dec.  16,1953 
Dec.  16,1939 


Aug.  28,  1952   Oct.  11,1952 


1/  Country  indicated  withdrew  from  the  GATT  effective  as  of  the 
termination  date  shown 

2/  Bilateral  agreement  terminated  by  joint  agreement  effective  as  of 
the  date  shown. 

3/  United  States  obligations  to  Czechoslovakia  under  the  GATT  were 
suspended  as  of  September  29,  1951 . 

4/  Prior  to  February  24,  1950,  the  date  on  which  the  Republic  of 
Indonesia  was  recognized  as  a  contracting  party,  the  Netherlands 
applied  the  General  Agreement  to  the  "Netherlands  Indies"  as  a 
Netherlands  territory. 

5/  Prior  to  October  29,  1954,  the  date  on  which  the  Federation  of 
Rhodesia  and  Nyasaland  was  recognized  as  a  contracting  party,  the 
General  Agreement  was  applied  in  the  present  Federation  area  by 
Southern  Rhodesia  and  by  the  United  Kingdom  (for  Northern  Rho- 
desia and  Nyasaland) . 

6/  Ghana  and  the  Federation  of  Malaya  were  recognized  as  contracting 
parties  on  Oct. 17, 1957  and  Oct. 24, 1957,  respectively.  The  General 
Agreement  was  previously  applied  by  the  U.K.  in  the  present  areas 
of  Ghana  and  the  Federation  of  Malaya. 

State,  FD,  Wash.D.C. 


OPINION  NO.  1429 
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SUBJECT:   EFFECT  OF  REZONING  ON  PENDING  APPLICATION  FOR  BUILDING 
PERMIT 

Dear  Sir: 

I  have  your  request  for  advice  as  follows: 

REQUEST 

"Enclosed  is  a  copy  of  the  background 
information  submitted  to  the  members  of  the 
Board  of  Supervisors  in  relation  to  an  appeal 
filed  with  the  Board  from  a  zoning  decision  of 
the  City  Planning  Commission. 

"This  case  was  decided  by  the  Commission 
on  the  basis  of  its  interpretation  of  the  appli- 
cation of  your  Opinion  No.  l4l3  to  the  permit 
situation  prevailing  on  the  property  at  the 
southeast  corner  of  Bay  and  Leavenworth  Streets. 
You  will  note  in  the  information  provided  the 
Board  that  the  appellants  have  based  their 
opinion  on  the  application  of  Section  2  of  the 
City  Planning  Code  in  the  belief  that  a  change 
of  the  zoning  classification  on  this  property 
would  prevent  the  issuance  of  a  building  permit. 

"I  call  this  to  your  attention  so  that  you 
or  your  deputies  may  be  prepared  to  answer  ques- 
tions from  members  of  the  Board  on  this  point. 

"The  members  of  the  City  Planning  Commission 
and  I  would  also  appreciate  your  advice  on  this 
question. " 

OPINION 

In  Brougher  v.  Board  of  Public  Works,  205  Cal.  426,  an 
application  was  filed  on  April  18,  1927,  for  a  permit  to  build  a 
ten  story  hotel  in  a  second  residential  district.   Such  a  structure 
was  lawful  in  such  a  district  when  the  application  was  filed.   The 
application  was  in  proper  form.   The  Board  of  Public  Works  witnheld 
action  on  the  application  until  May  9,  1927.   On  that  day  the  Mayor 
approved  an  ordinance,  passed  on  May  2,  1927^  prohibit?  ng  erect-ion 
of  buildings  exceeding  40  feet  in  height  in  the  area  where  the  hotel 
was  proposed  to  be  built.   The  Board  of  Public  Works,  because  of  the 
change  of  law,  declined  to  grant  the  permit.   The  permit  applicant 
sought  a  writ  of  mandate  to  compel  issuance  of  the  permit.   The 
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Court  held  that  the  petitioner  was  not  entitled  to  a  permit  when, 
before  final  action  had  been  taken  on  his  application,  "the 
ordinances  under  which  said  application  had  been  made  had  been 
amended  by  the  board  of  supervisors."   (205  Cal.  435.) 

The  general  rule  is  that,  after  a  permit  has  been 
granted  and  the  permittee  has  expended  substantial  sums  thereunder, 
he  cannot  be  deprived  by  a  subsequent  zoning  ordinance  of  the 
right  to  complete  construction  and  use  the  premises  as  authorized 
by  the  permit. 

County  of  San  Diego  v.  McClurken^ 
37  Cal.  2d  bti3,  091; 

Kissinger  v.  City  of  Los  Angeles, 
lbl  C.A.  2d  454,  4b3; 

Trans-Oceanic  Oil  Corp.  v.  Santa  Barbara, 
55  C.A.  2d  17b,   7&4-7«b; 

Griffin  v.  County  of  Marin, 
157  C.A.  2d  507,  5H-513; 

Metzenbaum,  Law  of  Zoning,  Vol.  2,  pp.  1677-79. 

There  is  authority  to  the  point  that,  after  a  permit  has 
been  granted,  if  an  ordinance  is  passed  rendering  unlawful  the  use 
permitted  by  the  permit,  and  the  permittee  has  not  substantially 
changed  his  position  in  reliance  on  the  permit,  the  permit  may  be 
revoked. 

See  cases  cited  in  Brougher  v.  Board  of  Public  Works, 
205  Cal.  426,  432-434. 

It  has  been  held  that,  where  a  permit  has  been  granted, 
and  before  action  has  been  taken  thereunder,  the  issuing  authority 
learns  that  passage  of  an  ordinance  is  contemplated  which  would 
make  unlawful  the  use  for  which  the  permit  was  granted,  the  issuing 
authority  may  revoke  the  permit  and,  upon  passage  of  the  ordinance, 
deny  the  application. 

Miller  v.  Board  of  Public  Works, 
195  Cal.  477i 

See  discussion  of  the  Miller  case,  supra,  in  Brougher  v. 
Board  of  Public  Works,  205  Cal.  "42b,  432. 
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In  the  Brougher  case,  supra,  205  Cal.  at  pages  432-433, 
434,  the  Court  statedT 

".  .  .No  authority  has  been  called  to  our 
attention  directly  bearing  upon  the  question  of 
the  power  of  the  Board  of  Public  Works  to  refuse 
a  permit  to  petitioners  under  the  circumstances 
set  out  in  the  pleadings.   It  is  held,  however, 
in  a  number  of  well-considered  cases,  that  a  Board 
of  Public  Works,  or  a  body  exercising  similar 
powers  to  those  exercised  by  the  Board  of  Public 
'Works  of  the  City  and  County  of  San  Francisco, 
may  cancel  or  revoke  a  permit  issued  by  it  when 
the  ordinance  under  which  the  permit  was  issued 
had  been  amended  in  such  a  manner  as  to  render 
the  erection  of  the  building  covered  by  the  permit 
objectionable  and  contrary  to  the  terms  of  the 
ordinance  as  amended.   ..."  (Pp.  432-433.) 

"...  If  a  permit  already  issued  may  be 
revoked  upon  the  subsequent  amendment  of  the 
ordinance  under  which  it  was  issued,  undoubtedly 
an  application  for  a  permit  may  be  denied  upon 
the  amendment  of  the  ordinance  after  the  filing 
of  such  application,  making  it  illegal  to  issue 
such  a  permit.   The  exception  noted  in  the  fore- 
going authorities  that  a  permit  would  not  be 
revoked  in  those  cases  where  the  licensee  'nad 
done  something  under  the  license  from  which  the 
mere  privilege  would  ripen  into  a  vested  right,1 
does  not  exist  in  those  cases  like  the  one  before 
us,  where  no  permit  has  ever  been  issued.   In  such 
cases  there  is  no  opportunity  for  any  privilege  to 
ripen  into  a  vested  right,  for  the  reason  that  no 
privilege,  in  the  sense  used  in  the  authorities 
cited,  is  acquired  until  a  permit  has  been 
issued.   .  .  ."   (P. 434.) 

In  City  and  County  of  San  Francisco  v.  Superior  Court, 
53  A.C.  237,  253-254,  the  Court  said: 

"The  further  contention  by  the  Hinman  group 
that  they  have  been  denied  due  process  or  that 
their  property  is  being  taken  without  due  process 
of  law  appears  to  be  an  imaginary  or  derivative 
issue,  based  only  on  the  untenable  claim  that  the 
action  of  the  board  of  permit  appeals  was  void, 
and  advanced  in  an  effort  to  delay  the  administra- 
tive and  judicial  processes,  particularly  to  delay 
Kavanagh's  commencement  of  his  building  operation 
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until  after  the  new  ordinance  (492-58)  shall  have 
gone  into  effect.   We  hold  that  such  further  con- 
tention is  completely  devoid  of  merit ,  being  sup- 
ported neither  by  fact  nor  law.   Whether  the  new 
ordinance  (492-58),  in  view  of  its  declared  policy 
of  allowing  property  owners  a  substantial  time  in 
which  to  commence  new  developments  under  existing 
standards  and  considering  the  substance  of  the 
regulations  at  the  time  of  Kavanagh's  application, 
together  with  the  facts  surrounding  the  processing 
of  that  application,  could  in  any  event  become 
operative  on  the  subject  permit  application,  we 
need  not  in  this  proceeding  determine." 

The  Court  in  the  above  passage  was  not  considering  the 
power  of  the  City  authorities  to  rezone  from  second  to  first 
residential  the  area  in  which  the  property  involved  is  located 
and  thus  to  frustrate  Kavanagh's  application. 

To  prepare  the  plans  necessary  to  submit  with  his  appli- 
cation Kavanagh  has  probably  spent  enough  money  to  make  a  showing 
from  which  it  might  be  concluded  that,  now  to  cause  the  area  to  be 
rezoned  in  order  to  defeat  his  application,  would  involve  a  cer- 
tain element  of  unfairness,  particularly  in  view  of  the  history  of 
his  application. 

Nevertheless  it  is  my  opinion,  based  upon  the  authorities 
above,  that  a  rezoning  of  the  property  from  second  to  first  resi- 
dential, prior  to  the  issuance  of  a  permit  to  Kavanagh,  would  neces- 
sitate denial  of  his  application. 

Otherwise  stated,  a  permit  applicant  has  no  vested  right 
in  the  state  of  the  law  at  the  time  he  files  his  application,  and 
he  must  assume  the  risk  that,  before  his  permit  is  granted,  the  lav; 
may  be  changed  so  as  to  require  denial  of  his  application. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 
To:   Mr.  James  R.  McCarthy 
Director  of  Planning 
Department  of  City  Planning 
100  Larkin  Street 
San  Francisco  2 

GE3/BJW 
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SUBJECT:   ANGLE  PARKING,  PALM  AVENUE  BETWEEN  GEARY  AND 
CALIFORNIA  STREETS;   LIABILITY  OF  CITY. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

REQUEST 


"On  January  21st  the  Police  Committee  consid- 
ered a  petition  presented  by  property  owners 
in  the  Jordan  Park  Area  for  removal  of  the 
painted  angle  parking  lines  on  the  east  side 
of  Palm  Avenue  between  Geary  Boulevard  and 
California  Street. 

"The  Committee's  decision  on  the  pending  peti- 
tion has  been  postponed  pending  receipt  of  re-  • 
sponse  from  you  to  the  following  queries: 

"(a)   Is  legislative  action  necessary  to 

grant  the  request  of  the  petitioners 
or  has  the  Department  of  Public  Works 
the  sole  authority  to  comply  with  the 
request? 

"(b)  Would  the  City  and  County  of  San  Fran- 
cisco be  liable  in  the  event  that  the 
authority  for  both  angle  and  parallel 
parking  were  to  remain  in  effect,  but 
the  painted  lines  were  to  be  removed 
and  subsequently  an  accident  were  to 
occur  involving  both  angle  and  parallel- 
parked  cars? 

"(c)  Assuming  that  your  answer  to  (b)  above 
is  in  the  affirmative,  would  the  City's 
liability  be  avoided  in  the  event  that 
prior  to  removal  of  the  painted  angle 
parking  lines,  the  Board  of  Supervisors 
took  action  rescinding  Resolution  No. 
606-59*  which  authorizes  angle  parking  on 
the  east  side  of  Palm  Avenue  between 
California  Street  and  Geary  Boulevard?" 
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OPINION 

(a)  Section  55  of  the  Traffic  Code,  Part  II, Chap. XI  of 
the  San  Francisco  Municipal  Code,  provides  in  part  as  follows: 

"Section  55.  Angle  Parking .  Subject  to  ap- 
proval of  the  Board  of  Supervisors  by  resolution, 
.  .  .  angle  parking  shall  be  permitted  or  discon- 
tinued and  to  indicate  such  places  by  the  placing 
of  white  lines  upon  the  surface  of  the  roadway  to 
Indicate  the  proper  angle  for  parking."  (Emphasis 
added) 

Under  the  express  terms  of  Section  55  quoted  above  legislative 
action  would  be  necessary  to  grant  the  request  of  petitioners. 

(b)  State  control  over  matters  of  traffic  is  su- 
preme and  local  authorities  may  make  changes  when  authorized 
by  State  law.  The  following  sections  of  the  Vehicle  Code  are 
pertinent  to  this  problem: 

"§  22502.   Curb  parking.  Except  as  otherwise 
provided  in  this  chapter  every  vehicle  stopped  or 
parked  upon  a  roadway  where  there  are  adjacent  curbs 
shall  be  stopped  or  parked  with  the  right-hand 
wheels  of  such  vehicle  parallel  with  and  within  13 
inches  of  the  right-hand  curb.  Where  no  curbs  or 
barriers  bound  any  roadway,  right-hand  parallel  park- 
ing is  required  unless  otherwise  indicated.  This 
section  does  not  apply  to  a  commercial  vehicle  when 
loading  or  unloading  merchandise  or  passengers. 

"§  22503.  Additional  curb  parking.   Local 
authorities  may  by  ordinance  permit  parking  of  ve- 
hicles adjacent  to  and  within  18  inches  of  the 
left-hand  curb  of  a  one-way  roadway. 

"Local  authorities  may  by  ordinance  permit 
angle  parking  on  any  roadway,  except  that  no  ordi- 
nance is  effective  with  respect  to  any  state  high- 
way until  the  proposed  ordinance  has  been  submitted 
to  and  approved  In  writing  by  the  Department  of 
Public  Works." 
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"§  21351.   Local  authority.   Local  authorities 
in  their  respecHJTve  jurisdictions  ....  may  piece 
and  maintain  or  cause  to  be  placed  and  maintained, 
such  appropriate  signs,  signals  or  other  traffic 
control  devices  as  may  be  authorized  hereunder  or 
as  may  be  necessary  properly  to  indicate  and  to 
carry  out  the  provisions  cf  this  code  or  local 
traffic  ordinances  or  to  warn  or  guide  traffic." 

(Emphasis  added) 

Since  angle  parking  is  a  change  authorized  by  state 
law,  some  indication  or  permission  to  angle  park  a  vehicle  must 
be  clearly  indicated  to  the  motorist  at  large,  as  well  as  local 
citizens.   To  properly  warn  and  guide  traffic  the  white  lines 
indicating  the  parking  positions  must  be  maintained. 

The  answer  to  question  (b)  then  would  be  that  if  the 
resolution  were  repealed  parallel  parking  only  could  be  per- 
mitted and  if  vehicles  parked  in  other  positions  and  that  park- 
ing position  resulted  in  an  accident  the  operator  of  the  vehicle 
would  then  be  responsible  for  any  damage  resulting  and  not  the 
City  and  County  of  San  Francisco. 

(c)   As  I  have  indicated  above,  if  Resolution  No. 
603-59  were  repealed,  only  parallel  parking  could  be  permitted. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

To:  ROBERT  J.  DOLAN 

Clerk  of  the  Board 
235  City  Hall 
San  Francisco  2 
California 


TiPK/BJVl 


SUBJECT : 
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OLD  AGE  SECURITY  PAYMENTS— ELIGIBILITY  FOR  AID 
AS  AFFECTED  BY  PERSONAL  PROPERTY  HOLDINGS  OF 
RECIPIENT 


Gentlemen: 


We  have  your  request  for  an  opinion  as  follows 


R  E  C  U  E  S  T 

"The  Board  of  Supervisors  at  its  meeting  to 
be  held  on  March  21st  will  resume  its  considera- 
tion of  a  proposed  resolution  entitled  'Directing 
Public  Welfare  Department  To  Make  Certain  Old  Age 
Security  Payments;  Case  PWD  329-56^  SF  2^+059  AG.' 
Copy  of  the  proposed  resolution  is  attached.   Also 
attached  is  a  copy  of  a  letter  dated  January  11, 
I960  from  the  Director  of  Public  Welfare  to  the 
Board  of  Supervisors  in  which  certain  relevant 
facts  are  set  forth. 

"Supervisor  Alfonso  J.  Zirpoli  respectfully 
requests  that  you  favor  him  and  the  Board  with 
your  written  opinion,  on  or  prior  to  March  21st, 
with  respect  to  the  legality  of  the  Board' s  pro- 
posed action  in  view  of  the  facts  recited  by  the 
Director  of  Public  Welfare.   Supervisor  Zirpoli 
is  particularly  concerned  lest  adoption  of  the 
resolution  by  the  Board  of  Supervisors  may  result 
in  some  jeopardy  being  attached  to  San  Francisco' s 
continued  receipt  of  State  and  Federal  Aid  under 
the  Old  Age  Security  program  in  the  event  that  its 
action  in  this  case  exceeds  its  jurisdiction." 


OPINION 

This  opinion  is  predicated  solely  on  the  facts  as 
they  have  been  presented  to  me.   From  these  facts  it  appears 
that  the  elderly  recipient  involved  received  Old  Age  Security 
continuously  from  February  1,  19*+6  to  July  31,  1959,  at  which 
time  aid  was  discontinued  as  her  personal  assets  as  of  that 
date  were  in  excess  of  $1200,  the  maximum  amount  allowed  by  law. 
An  investigation  made  on  July  21,  1959  by  the  Department  of 
Public  Welfare  had  revealed  that  as  of  July  1,  1958  and  contin- 
uously through  July  of  1959  the  recipient's  assets  exceeded 
$1200  in  varying  amounts,  with  the  peak  amount  of  excess  over 
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that  figure  being  $335* kh.        The  Department,  after  termin- 
ating aid  as  of  July  31,  1959,  claimed  that  the  recipient 
owed  it  a  refund  of  $1326.32,  and  on  September  30,  1959,  a 
confession  of  judgment  was  signed  for  that  amount.   The 
judgment  was  filed  and  entered  in  the  minute  book  of  the 
County  Clerk  on  October  Ik,   1959.   The  claim  for  $1326.32 
was  subsequently  determined  to  be  erroneous,  and  on  November 
20,  1959,  upon  application  of  the  Department,  an  order  cor- 
recting the  amount  of  the  judgment  to  $335- *+*+  was  made  and 
entered.   On  December  2,  1959  the  recipient  paid  this  judgment 
in  full  and  her  Old  Age  Security  payments  were  restored  effec- 
tive December  1,  1959.   During  the  period  that  aid  was  with- 
held, from  August  1,  1959,  to  December  1,  1959,  the  recipient 
used  her  assets  for  sustenance,  with  the  result  that  the 
amount  possessed  on  July  21,  1959  of  $1>+55.61  diminished  to 
$1115.61  as  of  November  16,  1959- 

The  recipient  petitioned  the  Board  of  Supervisors 
for  reimbursement  for  the  four  months'  Old  Age  payments  which 
were  withheld.   The  Board  proposes  to  grant  her  two  months' 
payments,  those  for  October  and  November.   The  Department 
opposes  the  petition  on  the  ground  that  during  the  four-month 
period  the  recipient  possessed  personal  assets  in  excess  of 
the  $1200  maximum  allowed  by  Section  2163  of  the  Welfare  and 
Institutions  Code,  which  reads  as  follows: 

"2163.   No  aid  under  this  chapter  shall  be 
granted  or  paid  to  any  person  who  owns  personal 
property,  the  value  of  which,  less  all  encumbrances 
of  record,  exceeds  one  thousand  two  hundred  dollars 
($1,200).   No  aid  under  this  chapter  shall  be 
granted  or  paid  to  any  married  person  living  with 
a  spouse  who  is  also  an  applicant  for  or  recipient 
of  aid  under  this  chapter,  if  the  combined  value 
of  the  personal  property  of  both  spouses,  less  all 
encumbrances  of  record,  exceeds  two  thousand  dollars 
($2,000).  ..." 

It  is  to  be  noted  that  the  foregoing  section  is  a 
general  section  setting  forth  the  property  restrictions  in 
determining  eligibility  for  aid  and  appears  under  Article  h 
of  Chapter  I,  which  is  entitled  "Persons  eligible  for  aid." 
This  section  must  be  read  in  connection  with  the  particular 
qualifying  sections  relating  to  persons  already  receiving  aid, 
and  particularly  Sections  2222  and  2223.5  under  Article  7, 
entitled  "Suspension,  Revocation  and  Repayment  of  Aid,"  and 
the  provisions  of  Section  IO3.3,  subdivisions  (d)  and  (e). 
(See:  Board  of  Social  Welfare  v.  Los  Angeles  County,  27  C  2d  90.) 

The  sections  just  cited  read  as  follows: 
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"2222.   If,  at  any  time  during  the  contin- 
uance of  aid,  the  recipient  thereof  or  the  hus- 
band or  wife  of  the  recipient  becomes  possessed 
of  any  property  or  income  in  excess  of  the  amount 
allowed  under  the  provisions  of  this  chapter, 
the  recipient  shall  immediately  notify  the  board 
of  supervisors  of  the  receipt  and  possession  of 
such  property  or  income.   The  board  may,  on 
inquiry  and  with  the  approval  of  the  State  Depart- 
ment of  Social  Welfare,  either  cancel  the  aid  or 
vary  the  amount  thereof  in  accordance  with  cir- 
cumstances.  Any  excess  aid  theretofore  paid 
shall  be  returned  to  the  United  States  Govern- 
ment, the  State,  and  the  county  participating  in 
the  granting  of  such  aid,  in  accordance  with  the 
provisions  of  Section  202*+,  and  shall  be  recover- 
able as  a  debt  due  proportionately  to  the  State 
and  such  county." 

"2223.5.  Notwithstanding  the  provisions  of 
Sections  2222  and  2223,  a  recipient  who  has  re- 
ceived aid  in  good  faith,  honestly  believing 
himself  to  be  entitled  thereto,  but  who  is 
found  to  have  possessed  property  in  excess  of 
the  amount  allowed  under  the  provisions  of  this 
chapter,  or  the  personal  representative  of  such 
a  deceased  recipient,  may  by  way  of  an  affirma- 
tive defense,  show  when,  and  the  circumstances 
under  which,  the  recipient  acquired  such  property 
in  excess  of  the  amount  allowed  under  the  pro- 
visions of  this  chapter.   If  it  is  established 
that  the  recipient  received  such  aid  in  good 
faith,  honestly  believing  himself  entitled  there- 
to, he  shall  be  considered  to  have  been  ineligi- 
ble for  aid  only  during  the  period  for  which  the 
excess  property,  if  it  had  been  applied  to  his 
support  at  the  rate  of  the  aid  granted  to  him, 
would  have  supported  him.   In  such  case  the 
recipient  or  his  estate  shall  repay  only  the  aid 
he  received  during  such  period  of  ineligibility." 
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"103. 3*   The  provisions  of  this  code  relative 
to  public  assistance  for  which  state  grants-in-aid 
are  made  to  the  counties  shall  be  administered  fairly 
to  the  end  that  all  persons  who  are  eligible  and 
apply  for  such  public  assistance  shall  receive  the 
assistance  to  which  they  are  entitled  promptly,  with 
due  consideration  for  the  needs  of  applicants  and 
the  safeguarding  of  public  funds 

"(d)  If  any  overpayment  which  results  because 
of  the  failure  to  report  facts  in  accordance  with 
subdivision  (b)  is  not  adjusted  within  a  period  of 
two  months  following  the  month  of  overpayment,  the 
person  receiving  the  aid  shall  make  restitution  and 
all  actions  necessary  to  secure  restitution  may  be 
brought  against  him. 

"If  the  recipient  or  family  is  currently  eligi- 
ble in  accordance  with  law  and  the  rules  of  the 
State  Social  Welfare  Board,  collection  of  overpay- 
ments shall  not  be  made  through  discontinuance  or 
reduction  of  aid  beyond  the  grant  adjustment  period 
permitted  by  subsection  (c)  except  where  the  recip- 
ient or  family  at  the  time  of  determination  of  the 
overpayment  possessed  liquid  assets  sufficient  to 
support  himself  or  his  family  at  the  rate  of  the 
grant  during  the  period  of  reduction  or  discontinu- 
ance thereof. 

"(e)  If  it  is  found  that  a  recipient  or  a 
family  was  possessed  of  property  in  excess  of  the 
amount  permitted  by  law,  and  it  is  established  that 
the  recipient  or  family  received  such  aid  in  good 
faith,  honestly  believing  eligibility  was  properly 
established,  the  amount  collectible  shall  be  limited 
to  an  amount  equal  to  the  market  value  of  the  excess 
property  or  the  amount  of  aid  granted  during  the 
period  the  excess  property  was  held,  whichever  is 
the  lesser." 
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It  appears  that  in  the  instant  case  the  recipient 
acted  in  good  faith.   Consequently  the  provisions  of  Section 
2223.5  are  applicable  to  the  factual  situation  I  have  above 
outlined.   Under  the  provisions  of  this  section,  during  the 
entire  time  that  the  recipient  possessed  property  in  excess 
of  the  maximum  allowable,  including  the  four-month  period  in 
which  she  was  denied  aid,  she  was  only  ineligible  for  aid 
during  that  period  "for  which  the  excess  property,  if  it  had 
been  applied  to  his  support  at  the  rate  of  the  aid  granted 
to  him  would  have  supported  him"  and  that  she  was  liable  to 
repay  only  the  aid  received  during  such  period  of  ineligibil- 
ity.  Under  the  provisions  of  Section  IO3.3  (e),  "  the  amount 
collectible  shall  be  limited  to  an  amount  equal  to  the  market 
value  of  the  excess  property  or  the  amount  of  aid  granted  dur- 
ing the  period  the  excess  property  was  held,  whichever  is 
the  lesser."   The  amount  resulting  from  the  application  of 
either  section  is  $335«ltl+  as  determined  by  the  corrected 
judgment  entered  against  the  recipient. 

As  I  interpret  the  foregoing  sections  of  the  code, 
the  department  could  have  enforced  collection  of  this  amount 
by  either  enforcing  restitution  of  the  excess  aid  paid  as  a 
debt  owed  the  county  or,  subject  to  the  limitations  of  Section 
103  (d),  by  cancelling  or  varying  the  current  payments  of  aid. 
I  do  not  find  any  authority  for  the  adoption  of  both  remedies, 
which  was  done  here,  with  the  consequence  that  a  total  amount 
of  $755.kh   was  realized  and  colJscted  on  a  debt  of  $335-I+,+  . 

There  can  be  no  doubt  that  if  the  excess  assets  had 
not  been  discovered  until  the  month  of  December  instead  of 
the  month  of  July  and  the  recipient  had  received  aid  during 
the  interim  period,  the  amount  collectible  would  still  be 
only  $335-1+l+.   There  likewise  can  be  no  doubt  that  if  after 
discovery  of  the  excess  property  in  July  the  department  had 
demanded  the  proper  amount  of  the  debt,  $335«l+l+>  and  it  was 
paid  at  that  time,  there  would  be  no  question  of  the  recip- 
ient's eligibility  for  aid  during  the  months  it  was  withheld. 
Her  failure  to  make  restitution  at  that  time  is  perfectly 
understandable  as  the  department's  demand  was  for  $1,326.32, 
approximately  3"2  times  the  amount  legally  due.   When  the 
claim  and  judgment  were  corrected  to  the  proper  amount  in 
November,  1959 >  repayment  of  the  amount  claimed  was  made 
within  a  matter  of  two  weeks. 

As  the  department  proceeded  to  enforce  payment  of 
the  excess  aid  by  legal  action  and  the  securing  of  a  judgment, 
which  has  been  discharged  and  paid,  it  is  my  opinion  that  it 
selected  its  remedy  and  that  the  withholding  of  the  four 
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months'  aid  from  August  to  December  was  erroneous  and  the 
amount  thereof  should  be  paid  to  the  recipient. 

If  the  Board  should  concur  in  my  opinion  as  set 
forth  above  and  orders  repayment  in  accordance  therewith, 
I  can  only  conclude  that  such  action  would  not  jeopardize 
San  Francisco's  continued  receipt  of  State  and  Federal  aid 
under  the  Old  Age  Security  program,  as  I  believe  my  interpre- 
tation of  the  law  to  be  the  proper  one.  There  can  be  no 
question,  however,  of  the  sovereignty  of  the  State  Department 
of  Social  Welfare  in  all  matters  concerning  Old  Age  payments 
under  the  provisions  of  Sections  103.1,  11*+  and  2lU0  of  the 
Welfare  and  Institutions  Code,  and  that  it  is  within  the 
power  of  the  State  Social  Welfare  Board  under  Section  11*4  to 
"terminate  any  grants  in  aid  to  ai^  county  if  the  laws  pro- 
viding such  grants,  or  the  minimum  standards  prescribed  by 
the  board,  are  not  properly  and  promptly  complied  with  by  the 
county  or  its  officers  or  employees." 

I  note  that  the  attorney  for  the  recipient  has 
also  filed  an  appeal  with  the  State  Social  Welfare  Board, 
so  if  the  Board  is  reluctant  to  follow  the  advice  given  in 
this  opinion  in  view  of  this  unquestioned  power  of  the  State 
Department  of  Social  Welfare,  it  may  wish  to  secure  an  ex- 
pression from  the  State  Social  Welfare  Board  on  the  facts 
and  on  this  opinion  prior  to  making  a  final  determination  in 
the  matter  now  pending  before  it. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Board  of  Supervisors 
235  City  Hall 
San  Francisco 

Attention: 
Robert  J.  Dolan 
Clerk  of  the  Board 


BC/TJB 


April  15,  1960 


Mr.  Robert  J.  Do Ian 

Clerk,  Board  of  Supervisors 

235  City  Hall 

ban  Francisco  2,  California 

Ke:  Your  File  No.  823-59 

Dear  Sir: 

Pursuant  to  your  letter  of  January  22,  1960,  I  am 
sending  you  herewith  a  proposed  ordinance  which  has  as  its 
purpose  a  complete  revision  of  existing  Police  Code  provisions 
relative  to  issuance,  transfer  and  termination  of  taxicab 
permits.  This  revision  is  based  upon  a  draft  of  proposed 
amendments  which  were  submitted  to  your  Police  Committee  by 
representatives  of  Local  265  of  the  Teamsters,  Chauffeurs,  etc., 
union,  and  which  were  prepared  by  the  attorney  for  the  union. 
In  your  above-noted  letter  to  me,  you  attached  the  union's 
draft  and  you  asked  that  I  (1)  determine  legality  of  the  pro- 
posed, changes  and  (2)  if  legal,  that  I  prepare  in  proper  form 
the  amendments  set  forth  in  such  draft. 

Following  receipt  of  your  letter,  and  because  of  a 
multitude  of  problems  concerning  the  intent,  scope  and  language 
of  the  union's  draft,  Mr.  Bourne  of  this  office  has  had  a 
number  of  conferences  with  the  Union's  attorney,  Mr.  Leon  Ardzrooni, 
In  one  instance,  the  attorney  sat  i r.  Bourne  a  letter  discussing 
the  purport  of  the  union's  proposals.  For  the  information  of  the 
Police  Committee,  a  photocopy  of  that  letter  is  transmitted  here- 
with.  The  matters  which  follow  have  been  discussed  between  ilr. 
Bourne  and  Mr.  Ardzrooni. 

I  find  myself  unable  to  conclude  that  the  full  content 
of  the  union's  proposals  may  be  legally  adopted,  although  I  have 
incorporated  all  of  them  into  the  draft  now  being  forwarded  in 
response  to  your  request.   In  this  way,  the  union  will  be  afforded 
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the  opportunity  of  defending  the  legality  of  its  proposals  during 
committee  exploration,  and  opponents  of  the  amendments  willpresum- 
ably  be  allowed  to  attack  the  proposals  upon  legal  grounds.   For 
the  guidance  of  the  Police  Committee,  I  view  the  proposed  changes 
as  creative  of  the  following  legal  problems: 

Basically,  the  legal  authority  for  regulation  of  the  taxi- 
cab  business  is  the  police  power  of  the  city  and  county.   This 
power,  it  is  well  established,  must  be  exercised  reasonably  and 
without  discrimination.   Persons  and  things  purported  to  be  reached 
and  affected  by  an  exercise  of  police  power  must  be  reached  and 
affected  equally  and  with  uniformity,  unless  legally  sufficient 
bases  are  present  to  permit  "classification"  -  i.  e»,  different 
treatment  based  upon  cognizable  legal  distinctions.   It  is  said  that 
legislative  classification  may  not  be  arbitrarily  made,  but  must  be 
grounded  upon  some  natural,  intrinsic  or  constitutional  distinction 
that  suggests  a  reason  for,  and  justifies,  the  differentiation  or 
classification.   Legislation  which  does  not  conform  to  these  funda- 
mentals violates  the  "equal  protectionY  and  ""privileges  and  immunities" 
clauses  of  our  federal  and  state  constitutions. 

With  such  principles  in  mind,  it  seems  highly  questionable 
that,  with  regard  to  issuance  of  taxicab  permits,  the  "public  con- 
venience and  necessity"  factor  may  be  eliminated,  and  replaced  by  a 
straight  per  capita  population  basis;  while,  as  to  permits  for  other 
"public  passenger  vehicles  for  hire"  (jitney  buses,  limousines, 
sedans,  sighseeing  buses),  the  "public  convenience  and  necessity" 
factor  is  retained  in  effect  (see  Police  Code,  Sees.  1075  et  seq.). 
Especially  would  such  seem  so  in  view  of  the  fact  that  all  of  those 
named  vehicles  appear  to  be  public  utilities  falling  within  the 
"common  carrier"  category  (see  Civil  Code,  Sec.  2168;  in  re. 
Martinez,  22  Cal.  (2)  259;  California  Constitution,  Art.  Xii,  Sec.  23), 
and  that  it  is  so  traditionally  ingrained  in  our  legislative  phil- 
osophy at  all  levels  of  government  -  federal,  state  and  local  -  that 
permits  or  franchises  for  public  utilities  are  issued  only  upon  the 
basis  of  public  convenience  and  necessity. 

Next,  it  is  highly  doubtful  that  the  instant  measure  is 
constitutionally  acceptable  insofar  as  it  purports  to  limit  eligi- 
bility (of  an  individual  as  opposed  to  a  business  entity)  to  apply 
for  oand  receive  a  taxicab  permit  only  to  a  person  who  "is  a  citizen 
of  the  United  States".   It  appears  to  me  that  such  a  classification 
i.  e.,  between  citizens  and  non-citizens,  is  in  violation  df  the 
"equal  protection"  clause  of  the  14th  Amen&ment  to  the  U.  S.  Consti- 
tution (see  FUJI I  v.  State  of  California,  |3  Cal.  (2)  718). 
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Respecting  the  prohibition  against  sale,  transfer  or 
lease  of  a  permit  (subject  to  exceptions  hereinafter  treated  sep- 
arately), an  extremely  obscure  problem  is  created;  which,  after 
extensive  research,  appears  not  yet  to  have  been  determined  with 
certainty  by  any  court.   The  problem  arises  out  of  the  failure 
of  the  proponents  of  these  amendments  to  exclude  from  the  "no  sale, 
transfer  or  lease"  provisions  those  holders  of  permits  who  acquired 
their  rights  at  times  which  would  antedate  the  effective  date  of 
the  questioned  amendment,  if  the  same  is  adopted;  and  this  problem 
is  vividly  pointed  up  by  the  long-standing  practice  of  the  Police 
Commission  to  allow  transfers,  by  sale  and  otherwise,  of  such  taxi- 
cab  permits.  This  practice  was  followed  upon  the  theory  that  exist- 
ing Section  1079  of  the  Police  Code  contemplated  and  allowed  such 
transfers  and  sales.   In  a  recent  proceeding  in  the  Superior  Court, 
it  was  adjudged  that  the  Commission's  practice  in  such  respects 
was  legal  and  that  said  (existing)  Section  1079  permitted,  with 
Commission  approval,  the  holder  of  a  taxicab  permit  to  sell  the  same 
(Teamsters,  Chauffeurs,  etc.  union  v.  San  Francisco  Police  Commission, 
Superior  Court  No.  495311)*  No  appeal  therefrom  was  taken  by  the 
union,  and  the  judgment  is  long  since  final. 

The  matters  just  discussed  are  at  least  suggestive  of  a 
conclusion  that,  under  the  now-existing  Police  Code,  the  holder 
of  a  permit  has  therein  a  valuable,  although  not  completely  un- 
restrained, property  right  which  may  be  by  him  sold  or  otherwise 
transferred;  and  for  which  he,  by  purchase  from  a  previous  holder, 
may  have  paid  a  substantial  price.   It  may  well  be  that  the  portions 
of  the  amendment  now  under  consideration,  which  would  immediately 
upon  coming  effective  aivest  that  existing  property  right,  would 
contravene  the  "due  process"  clause  of  the  14th  Amendment  to  the 
U.S.  Constitution.   I  wish  to  repeat  my  statement  above  to  the 
effect  that  no  authorities  directly  in  point  have  been  found,  but 
the  legal  doubts  expressed  herein  on  the  "transfer"  facet  of  the  amend- 
ments are  certainly  present;  and  this  is  so  notwithstanding  the  wide 
range  of  legislative  control  over  the  matters  of  issuance  and  trans  fer 
of  permits  to  use  the  public  streets  for  private  commercial  purposes, 
which  are  recognizably  matters,  in  general,  of  grace  rather  than  of 
right.  Since  this  issue  is  unclear,  it  appears  that  the  proponents 
of  the  amendments  should  bear  the  burden  of  sustaining  the  legality 
of  forbidding  a  transfer  by  an  existing  holder.   Of  course,  there 
would  be  no  doubt  of  the  constitutionality  of  forbidding  transfers, 
etc.  of  permits  which  would  be  issued  or  reissued  by  the  Commission 
following  adoption  of  the  amendments,  subject  to  the  observations 
about  to  be  made. 
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Further  commenting  upon  the  prohibition  against  transfer, 
etc.,  attention  is  directed  to  the  exception  contained  in  the  pro- 
posal to  the  effect  that  "a  permit  may  be  assigned  to  or  inherited 
by  the  spouse,  child  or  children  of  a  permit  holder",  subject  to 
Commission  consat  and  approval.   It  would  appear  difficult  to  detect 
sufficient  reason  for  forbidding  transfers  of  permits  by  holders  in 
general,  while  allowing  transfers,  inter  vivos  and  by  inheritance, 
to  a  holder's  spouse  or  child;  especially  in  view  of  the  fact  that 
the  proposal  provides  no  legislative  standards  by  which  the  Commission 
is  to  be  guided  in  exercising  the  privilege  of  "consent  and  approval" 
given  it  by  the  exception  contained  in  the  amendment.   In  other  words, 
the  legislative  classification  appears  to  be  arbitrary  and  not  based 
upon,  as  is  required  to  sustain  differences  of  treatment,  some 
natural,  intrinsic  or  constitutional  distinction.   Thus,  such  provision 
as  qualified  by  the  exception,  is  evidently  violative,  as  circumstances 
make  the  respective  clauses  applicable,  of  the  "privileges  and  im- 
munities" and  "equal  protection"  clauses  of  the  14th  Amendment  to 
the  U.  S.  Constitution. 

Note  also  that  the  Constitution  of  California  likewise  con- 
tains, in  language  generally  counterpart  to  that  of  the  said  14th 
Amendment,  the  same  "due  process",  "privileges  and  immunities"  and 
"equal  protection"  clauses;  so  that  wherever  it  is  stated  hereinabove 
that  the  Police  Code  amendments  under  consideration  are  or  may  be 
violative  of  the  federal  constitution,  the  same  observations  nust 
apply  with  equal  force  regarding  our  state  constitution.   (see 
Article  I,  California  Constitution). 

Should  further  assistance  be  desired  in  these  matters, 
please  do  not  hesitate  to  call  upon  me. 

Yours  truly, 


DION  S.  HOLM 
City  Attorney 
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opinion  no.  1432 

April  21,  19SC 


SUBJECT:   LEGALITY  OF  PROPOSED  AGREEMENT  WITH  CALIFORNIANS  AGAINST 

INEQUITABLE  REAPPORTIONMENT,  INC.  TO  REPRESENT  CITY  AND 
COUiJTY  BEFORE  STATE  LEGISLATURE 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

The  Finance  Committee  has  under  consideration  a 
communication  from  an  organisation  known  as  Californians 
Against  Inequitable  Reapportionment.  The  communication, 
dated  February  9,  19SC,  transmits  to  our  Board  a  proposed 
agreement  between  the  City  and  County  and  CAIR,  whereby 
the  City  will  pay  to  CAIR  the  sum  of  $1,000  to  aid  CAIR 
in  defraying  the  expenses  of  representation  before  the 
California  Legislature  (and  any  committees  thereof)  in 
connection  with  proposed  plans  now  being  sponsored  and 
considered  for  the  reapportionment  of  the  California 
Legislature,  including  proposed  changes  in  boundaries 
of  the  various  assembly  districts.  A  copy  of  said  com- 
munication, with  various  attachments  is  enclosed.  TJhen 
it  has  served  your  purpose,  will  you  kindly  return  it 
for  our  file 

The  Finance  Committee  respectfully  requests  that 
you  advise  it  whether  or  not  the  City  and  County  of  San 
Francisco  may  legally  pay  said  sum  of  $1,C0C  for  the 
purposes  recited  in  the  proposed  agreement.   Its  con- 
sideration of  the  proposal  has  been  somewhat  confused 
by  the  oral  statement  of  Mr.  Bert  A.  Phillips,  Executive 
Director  of  CAIR,  to  the  effect  that  the  payment  made 
by  the  City  and  County  would  be  used  to  set  up  the 
offices  and  organization  of  CAIR  and  not  for  the  specific 
purpose  of  influencing  the  Legislature  or  the  voters  to 
disapprove  the  reapportionment  measure . 

'In  any  event,  the  Committee  will  be  most  apprecia- 
tive of  your  early  advices ,  in  view  of  the  time  element 
which  exists ." 

OPINION 

The  attachments  submitted  with  your  request  included  a 
copy  of  a  proposed  memorandum  agreement  to  be  executed  between  the 
City  and  County  of  San  Francesco  and  Californians  Against  Inequitable 
Reapportionment,  Inc.  (CAIR),  and  a  copy  of  an  opinion  rendered  by 
the  Legislative  Counsel,  dated  February  5,  I960,  with  respect  to  the 
proposed  agreement. 
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CAIR.  is  a  non-profit  corporation,  and  its  corporate  purposes 
so  far  as  material  here  are  stated  in  its  Articles  of  Incorporation 
as  follows: 

'  THIRD:   That  the  purposes  for  which  this  corpor- 
ation is  formed  are  as  follows: 

(a)  The  primary  purpose  of  this  corporation  is 
to  make  or  cause  to  be  made,  for  the  benefit  of  its 
members,  studies  and  investigations  of  any  plans  which 
may  now  or  hereafter  be  proposed  with  respect  to  the 
reapportionment  of  the  California  Legislature,  either 
the  Assembly  or  Senate;  including  any  plans  to  change 
the  boundaries  of  Assembly  or  Senate  districts,  or  to 
otherwise  change  the  present  system  or  basis  of  rep- 
resentation in  the  Assembly  or  Senate  of  California. 

(b)  To  acquire,  preserve,  study,  and  disseminate 
to  its  members  any  and  all  data,  reports,  studies  or 
other  information  which  may  hereafter  become  available 
to  the  corporation  concerning  any  of  the  matters  re- 
ferred to  in  the  preceding  subparagraph  (a) . 


(h)  To  make  contracts;  and  do  all  other  acts 
necessary  or  expedient  for  the  administration  of  the 
affairs  and  attainment  of  the  purposes  of  this  cor- 
poration.1' 

Under  the  terms  of  the  proposed  agreement  CAIR  would  under- 
take, in  consideration  of  the  payment  of  $I,Q0C,  to  represent  the 
City  and  County  and,  upon  its  request,  to  present  its  viewpoints 
and  suggestions  at  any  and  all  meetings  of  any  committee  or  com- 
mittees of  the  California  Legislature  dealing  with  proposed  plans 
for  reapportionment  and  redistricting  of  Assembly  or  Senate  districts 

The  Legislative  Counsel  in  his  opinion,  referred  to  above, 
advised  Senator  Regan  that  the  counties  had  authority  to  enter  into 
such  an  agreement  by   virtue  of  the  provisions  of  Section  50023  of 
the  Government  Code,  reading  as  follows: 

The  legislative  body  of  a  local  agency,  directly 
or  through  a  representative,  may  attend  the  Legislature 
and  Congress,  and  any  committees  thereof,  and  present 
information  to  aid  the  passage  of  legislation  which  the 
legislative  body  deems  beneficial  to  the  local  agency 
or  to  prevent  the  passage  of  legislation  which  the 
legislative  body  deems  detrimental  to  the  local  agency. 
The  cost  and  expense  incident  thereto  are  proper  charges 
against  the  local  agency.' 
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I  agree  with  the  legislative  counsel  that  the  counties  may 
enter  into  agreements  providing  for  such  legislative  representation. 
However,  the  city  and  county  presently  has  such  an  agreement  in 
effect  whereby  Donald  Cleary  is  appointed  as  its  legislative  repre- 
sentative to  perform  the  totality  of  the  services  contemplated  by 
Section  50C23  and  under  the  specific  contract  terms  'to  present  the 
viewpoint  of  the  city  at  all  sessions  of  the  Legislature  of  the 
State  of  California  and  to  its  committees.'' 

Obviously  the  proposed  agreement  would  conflict  with  the 
city's  contract  with  Mr.  Cleary.  Such  conflict  would  not  exist, 
however,  if  the  city  and  county  wished  to  associate  with  CAIR  and 
other  counties  affected  by  any  plan  of  reapportionment  or  redisrict- 
ing in  presenting  a  collective  viewpoint  to  the  Legislature  under 
the  provisions  of  Section  50024  of  the  Government  Code,  or  if  it 
wished  to  utilise  the  facilities  of  CAIR  for  special  services  and 
advice  under  the  provisions  of  Section  37103  of  the  Government  Code 
to  be  used  for  its  benefit  and  the  benefit  of  its  legislative  rep- 
resentative in  presenting  the  city's  viewpoint  and  position  to  the 
Legislature  and  its  committees. 

Sections  371C3  and  50024  read  as  follows: 

;;5  37103.  The  legislative  body  may  contract  with 
any  specially  trained  and  experienced  person,  firm, 
or  corporation  for  special  services  and  advice  in 
financial,  economic,  accounting,  engineering,  legal, 
or  administrative  matters . 

It  may  pay  such  compensation  to  these  experts 
as  it  deems  proper . 

"0  50024.  The  legislative  bodies  of  local  agencies 
may  enter  into  associations  and  through  a  representa- 
tive of  the  associations  attend  the  Legislature  and 
Congress,  and  any  committees  thereof,  and  present 
information  to  aid  the  passage  of  legislatio'o  which 
the  association  deems  beneficial  to  the  local  agencies 
in  the  association,  or  to  prevent  the  passage  of  legis- 
lation which  the  association  deems  detrimental  to  the 
local  agencies  in  the  association.  The  cost  and  expense 
incident  thereto  are  proper  charges  against  the  local 
agencies  comprising  the  association. 

A  legal  agreement  could  be  executed  under  either  of  these 
sections  if  the  Board  of  Supervisors  made  a  preliminary  determina- 
tion that  services  of  value  to  the  city  and  county  would  be  received 
under  any  such  agreement. 
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In  viev;  of  your  reference  to  the  "specific  purpose  of 
influencing  .  .  .  the  voters  to  disapprove  the  reapportionment 
measure, ':  I  wish  to  emphasise  that  this  opinion  does  not  in  any 
manner  affirm  the  validity  of  expending  public  funds  for  the 
specific  purpose  of  influencing  the  voters.  An  expenditure  for 
such  a  purpose  uouid  be  governed  by  entirely  different  legal  prin- 
ciples.  Gee  iiines  v.  Del  Valle,  201  Gal.  273,  and  Powell  v.  City 
and  County  of  San  Francisco,"^?  Cal .  App.  2d  291. 

Ilouever,  other  than  by  the  oblique  reference  in  your  letter 
above  mentioned,  this  question  is  not  von   before  me,  as  neither  the 
proposed  agreement  nor  'the  articles  of  incorporation  of  CAIR  contain 
any  reference  to  such  purpose,  nor  do  the  sections  of  the  Government 
Code  herein  quoted. 

You  are  thus  advised. 

Respectfully  submitted, 


DlOi;  R.  EOLII 
City  Attorney 

File  attached. 


TO:   Board  of  Supervisors 
225  City  hall 
San  Francisco  2,  California 

Attention:  Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 
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SUBJECT :      LIBRARIAN,   TERMINATION   OP  APPOINTMENT 
Gentlemen: 

You  have   asked  me   to  advise   you   on  the   following  two  ques- 
tions: 

"1.      In   severing  the   employment    of   the   present   holder 
of   the   position  of  City  Librarian  is   the  Library 
Commission  required  to   assign  reasons   for   such 
action? 

"2.      May  we   designate   that    the   Secretary  of  the   Library 
Commission   shall  also  assume  the    duties   of  City 
Librarian   so  long  as   the   latter   position  remains 
unfilled.      If  not,    how  must  we   proceed?" 

OPINION 

ANSWER  TO  QUESTION  1.  Section  l\.3  of  the  Charter,  in  so  far 
as  it  pertains  to  the  appointment  or  removal  of  the  librarian  of  the 
City,  reads  as  follows: 

"The  library  commission  shall  appoint  a  librarian 
and  a  secretary  who  shall  hold  office  at  its  pleasure. 

".  .  .  all  positions  in  the  library  department 
except  those  of  librarian  .  .  .  shall  be  subject  to 
the  civil  service  provisions  of  this  charter." 

The  appointment  to  the  position  of  librarian  is  not  for  a 
fixed  term,  but  is  at  the  pleasure  of  the  Commission.   It  is  not 
subject  to  the  Civil  Service  provisions  of  the  Charter  as  to  the 
method  of  removal.  The  Charter  does  not  require  that  reasons  be 
given  before  your  Commission  may  act  to  terminate  the  appointment 
of  the  librarian.  Accordingly,  you  are  advised  that  if  your  Com- 
mission desires  to  terminate  the  appointment  of  the  present  incumbent 
of  the  position  of  librarian,  you  nay  do  so  without  the  necessity  of 
assigning  any  reason  for  such  action. 

ANSWER  TO  QUESTION  2.   The  portion  of  Section  I4.3  of  the 
Charter  quoted  above  states  that  the  Commission  "shall  appoint  a 
librarian  and  a  secretary."   If  your  second  question  means  that  you 
are  planning  merely  to  designate  the  present  secretary  to  discharge 
the  duties  of  librarian  and  not  to  be  the  incumbent  of  that  office, 
I  must  advise  you  that  you  do  not  have  this  power. 
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Section  I4.3  contains  mandatory  language  "shall"  indicating 
that  you  are  obliged  to  fill  both  of  these  positions. 

Once  you  have  terminated  the  present  incumbent's  appoint- 
ment, you  must  then  appoint  a  librarian  and,  if  by  such  appointment 
you  thereby  create  a  vacancy  in  the  secretary's  office,  you  must 
likewise  fill  that  position.   However,  if  the  present  incumbent  is 
to  continue  to  receive  any  salary  for  the  position  due  to  any  vaca- 
tion or  leave  to  which  he  may  be  legally  entitled,  you  have  authority 
to  designate  someone  during  that  period  to  act  as  librarian. 

I  also  call  to  your  attention  that  a  person  who  is  merely 

designated  to  perform  the  duties  of  the  position  and  is  not  appointed 

to  it  may  not  be  paid  the  salary  provided  for  in  the  annual  appro- 
priation and  salary  ordinances. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  San  Francisco  Public  Library  Commission 
Civic  Center 
San  Francisco  2,  California 

Attention:   Miss  Rose  M.  Fanucchi,  President 
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Chairman,  Finance  Committee  of 
the  Board  of  Supervisors 

Through:  Mr.  Robert  J.  Dolan 
Clerk  of  the  Board  of  -upervxsors 
235  City  Hall 
San  Francisco  2,   California 

Re j  Bus  for  Log  Cabin  Ranch  School 
Dear  Sir: 


the  Clerk  S  «,! c^aowiedfe6  the  letter  dated  April  22,    I960,  from 
and  *ilm  I   +*  ^?r2  of  Supervisors  asking  whether  SectioAs  31400 
cSlli  with  t-W  Ualljorftia  Vf^i?l«  ^de  require  that  the  Ci?y 
worfin"  or  ?!£  ?*^i0fS  reia^^  *£  "trucks  used  to  transport 
workmen  or  farm  labor  buses"  for  a  bus  requested  by  the  chief 
Juvenile  Probation  Officer  for  the  use  of  Lclg  Cabin  Ran      n. 

at    ,   5?  suggested,  this  office  contacted  the  office  of  Mr. 

dSEEd'uS^f  vUVenile  Pr^tion  *«••*.   to  learn  m^re  of  the 

-*ned  use  of  tne  proposed  bus.      In  the  absence  of  Mr.   otrycula 
Mr.   Cenasci  gave  the  following  description  of  this  required?. 

pR,  £At  the  Log;  Cabin  Ranch  School  there  are  presently  85  to 

?hertybv°t^gr  fr°?  H  t0,18'   inclusiv^   who  havePbeln  ccLlttid 
there  by  the  Juvenile  Court  as  wards,   for  at  least  six  months,      fcfc 

l5etS  25  hSJ.are^ran"POrt^  in  an  °^n  truck  which  can  carry  only 
become  L^78"^^?7  aJe,  sub^cted  to  exhaust  fumes  and  frequently 
S  church  at  i?Tl?ClC  is  USed  P^^lly  to  transport  thfbSj. 

ane*  ^Sh  Jti   U™Ilonda'    soae  two  miles  distant  from  the  Log  Cabin 
edu^VV™!?  I  w^ey  ^.transported  also  to  ball  games,    field  trips 
Ths  tin  ^^  recreational,   and  to  work  in  the  Log  .abLi  garuei     ' 

trtnISr?"66llp5SSl.!OUld  ^  '°  W  *  "chool-^P«  *«  wr^htould 


,^$  I 


"to    &  *  UUTXlAfK 

aioal  v  d/i; 


BlOB 
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Subsequently,  Mr.  Strycula  clarified:   The  bus  would  not 

be  needed  for  transportation  to  school.  The  boys  live  at  the  school. 
Educational  and  recreational  trips  have  been  discontinued  in  the 
absence  of  a  suitable  bus.  Future  recreational  and  educational 
trips  are  desirable. 

Cited  Section  31400  of  the  Vehicle  Code  concerns  trucks 
used  primarily  or  regularly  to  transport  workmen  and  the  requirements 
are  relatively  simple.  On  the  other  hand,  Section  31401  et  seq., 
has  much  greater  requirements  for  a  farm  labor  bus. 

From  a  description  ofthe  use  of  the  bus,  it  does  not  appear- 
that  the  bus  desired  would  necessarily  be  a  "truck  used  to  transport 
workmen.''  ",/orkmen"or  such  a  truck  are  not  defined  with  the  many 
definitions  in  the  Vehicle  Code.  These  boys  are  not  "workmen"  in  the 
accepted  sense;  they  are  Juvenile  Court  wards  in  custody.  Clearly  the 
contemplated  bus  would  not  be  a  farm  labor  bus  or  a  farm  labor  truck. 
Section  322  of  the  same  code  defines  a  farm  labor  bus  as  "any  bus  owned, 
operated  or  leased  by  a  farmer  or  a  farm  labor  contractor,  as  defined 
Ly  Sections  1682  and  1682.3  of  the  Labor  Code,  while  being  used  for 
the  transportation  of  seven  or  more  employees  of  a  farmer  or  a  farm 
labor  contractor.''  section  323  defines  a  farm  labor  truck  as  "any 
motor  truck owned,  operated  or  leased  by  a  farmer  or  farm  labor  contrac- 
tor," as  defined  by  the  same  sections  above. 

A  school  bus  is  defined  by  Section  544  as  "any  motor 
vehicle  while  being  used  for  the  transportation  of  any  school  pupil 
to  and  from  a  public  or  private  school,  or  to  and  from  public  or 
private  school  activities,  except  the  following:   (a)  A  passenger 
vehicle  designed  for  and  when  actually  carrying  not  more  than  eight 
percons,  including  the  driver;  (b)  A  motor  vehicle  operated  by  a 
common  carrier  subject  to  the  jurisdiction  of  the  Public  Utilities 
Commission,  except  when  any  said  vehicle  »  in  use  exclusively  for 
the  transportation  of  school  pupils;  (c)  (irrelevant);  (d)  A  motor 
vehicle  operated  by  and  under  the  exclusive  jurisdiction  of  a 
municipally  owned  transit  system  or  transit  authority  created  by 
specific  act  of  the  legislature,  if  the  transit  system  or  authority 
meets  all  the  safety  requirements  of  the  Public  Utilities  Commission, 
but  not  used  exclusively  for  the  transportation  of  school  pupils; 
(e)  A  motor  vehicle  operated  by  a  common  carrier  which  is  peri. 
cally,  but  not  exclusively,  used  for  the  transportation  of  pupils 
to  and  from  a  public  or  private  school  or  to  and from  public  or 
private  school  activities.  Such  a  vehicle  shall  be  subject  to  the 
jurisdiction  of  the  Public  Utilities  Commission  with  respect  to 
design,  construction,  operation,  equipment,  and  mechanical  condition." 
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-ording  to  Mr.  Strycula,  the  boys  live  at  the  school 
and  the  educational  trips  could  be  under  the  auspices  of  eitier 
the  school  or  the  ranch.   If  under  the  school,  the  trips  could 
fall  within  the  definition  of  a  school  activity,  which  would  appear 
to  require  a  school  bus.  Only  in  this  contrgency,  which  can  be 
readily  avoided,  need  the  bus  qualify  as  a  school  bus. 

,cordingly,  it  would  appear  that  the  requirement  is  not 
for  a  "truck  to  transport  workmen"  nor  for  a  "farm  labor  truck" 
but,  if  used  to  transport  the  boys  on  a  school  activity  under  school 
auspices,  it  should  qualify  as  a  school  bus.  By  pre- arrangement 
with  the  i-iunicipal  Railway  it  could  fall  within  exceptions  (b), 
(d)  or  (e)  to  Sections  545  of  the  Vehicle  Code  which  otherwise 
require  the  use  of  a  school  bus.   If  the  educational  trips  are 
arranged  by  the  ranch  and  are  not  a  school  activity,  the  bus  need 
not  be  a  school  bus. 


You  are  so  advised. 


Very  truly  yours, 


:  lp/jm 


DION  R.  HOLM, 
City  Attorney 
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Mr.  Sher.oan  P.  Duckel 

Chief  Administrative  Officer 

Room  289,  City  Hall 

San  Francisco  2,  California 

I :  Request  for  Preparation  of  License  Tax  Ordinance 
Dear  Mr.  Duckel: 

An  ordinance  has  been  requested  to  provide  that  every 
person,  firm  or  corporation  who  does  not  maintain  a  fixed 
place  of  business  within  the  City  and  County  of  San  Francisco 
and  who  delivers  merchandise  or  other  commodities  within  sa 
City  and  County  for  hire  or  reward,  and  who  in  the  course  of 
making  3uch  deliveries  uses  the  public  streets  and  highways 
of  this  City  and  County,  shall  pay  a  license  fee  in  the  siua 

$25.00  per  year,  payable  annual^  in  advance  to  the  Tax 
Collector. 

Additional  provisions  are  requested,  requiring  a  vehicle 
license  for  each  vehicle  engaged  in  the  licensed  activity  and 
establishing  penalties  for  violation  of  the  ordinance. 

In  essence,  it  is  proposed  to  license  those  who  use  the 
streets  of  Sll  Francisco  for  the  purpose  of  transporting  goods 
for  hire  and  who  have  no  fixed  place  of  business  within  this 
City  and  County. 

It  is  iiiy  opinion  that  the  proposed  ordinance  is  discri- 
ainatory  and  would,  if  enacted,  be  found  unconstitutional  when 
subjected  to  judicial  review. 

It  is  clear  that  municipalities  may  properly  license  the 
activity  of  making  regular  and  continuous  deliveries  within  its 
boundaries  (California  F.  A.  Co.  v.  Santa  Monica,  206  Cal.  714, 
275  P.  948.)   Those  who  make  use  of  the  streets  of  a  city  in  the 
conduct  therein  of  business  privileges  may  properly  be  required 
to  pay  therefor  (Bramman  v.  /J.a;ueda,  162  C  648;  Emporium  v. 
an  i-iateo,  177  C  622). 
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Such  a  license  levy  must,  however,  be  uniform  both  as 
to  the  taxable  event  giving  rise  to  liability  and  as  to  its 
measure  (oecurity  Truck  Line  v.  City  of  Monterey,  117  C.  A. 
2d  441,  256  P.  2d  366,  257  P.  2d  755).   If  an  ordinance 
applies  to  all  those  conducting  like  businesses  in  a  similar 
manner,  it  should  be  upheld,  but  if  it  is  not  uniform  in  its 
application  and  exempts  from  its  operation  businesses  of 
identical  character,  there  is  unreasonable  classification, 
and  the  ordinance  must  be  held  invalid  as  discriminatory 
(Edwards  v.  City  of  Los  Angeles,  48  C.  A.  2d  62.  119  P.  2d  370). 

In  my  opinion,  exemption  from  the  proposed  ordinance 
of  those  performing  the  taxed  activity,  because  they  operate 
from  a  fixed  place  of  business  in  San  Francisco,  defeats  the 
measure. 

«hile  the  legislature  of  a  municipality  may  classify 
different  kinds  of  business  conducted  within  the  city  for 
purposes  of  taxation,  the  right  to  make  such  distinction  is 
not  broad  enough  to  allow  a  municipality  to  tax  persons 
doing  a  particular  kind  of  business  within  the  city  and  to 
entirely  exempt  other  persons  doing  the  same  kind  of  business 
in  essentially  the  same  way  (Bueneman  v.  City  of  Santa  Barbara, 
8  Cal.  2d  405,  65  P.  2d  884,  109  A.  L.  R.  895).  This  opinion 
of  the  California  Supreme  Court  involved  a  case  where  those 
having  a  fixed  place  of  business  were  excluded  from  the  pro- 
visions of  a  license  tax  ordinance,  which  ordinance  was 
therefore  held  to  be  unconstitutional  and  void. 

Yours  truly. 


City  Attorney 
ij/jm 
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OPINION  NO.  1434 
Hay  2,  1960 

SUBJECT:   LEGALITY  OF  MEMBERSHIP  11!  PROPOSED  ASSOCIATION 
OF  BAY  AREA  GOVERNMENTS 

Gentlemen : 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows : 

REQUEST 

nTbe  County,  State  and  National  Affairs  Committee 
of  the  Board  has  for  consideration  a  proposed  resolution 
endorsing  the  purposes,  functions,  and  organization  of 
the  proposed  Association  of  Bay  Area  Governments. 

^Supervisor  Ferdon,  chairman  of  that  committee,  has 
asked  that  the  attached  correspondence,  summary  of  pur- 
poses, functions  and  organisation  and  proposed  by-laws  be 
forwarded  to  you  with  the  request  that  you  inform  the 
committee  as  to  whether  or  not  in  your  opinion  membership 
by  the  City  and  County  of  San  Francisco  in  such  an  organ- 
ization would  constitute  a  delegation  of  legislative 
authority . 

t:You  will  note  that  a  meeting  has  been  called  for 
iiay  5,  1960,  for  discussion  of  the  proposal  by  representa- 
tives of  the  various  cities  and  counties  involved.  It  will 
be  appreciated  if  this  office  may  have  the  benefit  of  your 
opinion  before  that  meeting.1' 

OPINION 

I  have  reviewed  the  by-laws  of  the  Association  and  the 
summary  thereof  attached  to  your  request,  and  from  them  it  is  evidenv. 
that  the  basic  document  to  be  studied  is  the  joint  exercise  of  powers 
agreement  referred  to  therein.  Until  the  City  and  County  signed  this 
joint  exercise  of  powers  agreement,  under  the  provisions  of  Article 
Til,  Section  A  (3),  it  could  not  become  a  member  of  the  Association . 

However,  the  by-laws  and  the  summary  furnished  to  you  give 
some  idea  of  what  the  joint  agreement  would  cover  when  it  is  pre- 
sented. The  by-laws,  in  Article  I,  state  that  the  functions  of  the 
Association  shall  include: 

::A.  Review  of  Governmental  Proposals .  The  review 
of  proposals  for  metropolitan  area  or  regional  govern- 
mental units  or  agencies,  and  the  mailing  of  appropriate 
policy  or  action  recommendations. 
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"B,  Study  of  Metropolitan  Area  Problems.  The 
identification  and  study  of  problems,  functions  and 
services  in  the  Can  Francisco  Bay  Metropolitan  Area, 
and  the  making  of  appropriate  policy  or  action  recom- 
mendations . 

,!C.  Other  Functions.  Such  other  metropolitan 
or  regional  functions  as  the  Executive  Committee  shall 
deem  appropriate  for  the  Association. ~,: 

The  summary  covering  Article  I  states: 

::The  Association  is  not  proposed  as  a  governmental 
or  a  quasi-governmental  agency  which  t/ould  itself  oper- 
ate any  metropolitan  function  or  exercise  any  govern- 
mental powers.   Its  purpose  is  to  develop  studies  and 
policies  for  discussion  by  the  representatives  of  the 
cities  and  the  counties  in  order  that  they  nay  recom- 
mend to  the  boards  of  supervisors  and  to  the  city 
councils  actions  which  are  believed  to  be  necessary.'' 

The  language  of  both  the  by-laws  and  the  summary  thereof 
indicates  that  the  Association  is  to  be  a  study  group.  From  these 
documents  the  purposes  of  the  Association  will  be  to  study  the  matters 
before  it  and  make  appropriate  policy  or  action  recommendations.  The 
by-laws  contain  no  statement  as  to  whom  these  appropriate  policy  or 
action  recommendations  are  to  be  made,  but  the  summary  states  that 
they  would  be  made  to  the  member  cities  and  counties.  Accordingly, 
the  receipt  of  the  recommendations  and  whatever  facts  and  informatior 
the  Association  has  secured,  together  with  any  other  available  infon..- 
ation,  would  constitute  the  bases  for  the  individual  members  to  de- 
termine their  own  policy  on  any  matter. 

I  see  no  legal  objection  to  becoming  a  member  of  this  asso 
ciation,  as  this  would  not  constitute  a  delegation  of  legislative _ 
authority  provided  the  joint  exercise  of  powers  agreement  to  be  signed 
by  the  City  follows  the  pattern  of  the  study  group  outlined  in  the 
by-laws . 

Respectfully  submitted, 


DlOil  R.  HOLM 
City  Attorney 


To:   Board  of  Supervisors 
235  City  Mall 
San  Francisco  2 

Attention:  Mr,  Robert  J.  Dolan 
Clerk  of  the  Board 

EJU/TJ3 


OPINION  NO.  11+35 
May  5,  I960 


SUBJECT:  RECREATION  AND  PARK  DEPARTMENT;  WHETHER  GOLF 

STARTERS  (R  132)   MAY  BE  ALLOWED,  BY  RETROACTIVE 
ORDINANCE,  PREMIUM  PAY  FOR  "SHIFT  WORK"  ALREADY 
PERFORMED. 

Dear  Sir: 

I  quote  in  part  your  recent  request  for  opinion,  as 
follows: 

REQUEST 

"In  this  department  there  are  a  number  of  posi- 
tions at  the  golf  courses  designated  as  Starter, 
Park  Department,  R132.   These  positions  call  for 
a  six-day  week.   Since  the  golf  courses  are  open 
seven  days  a  week  and  for  more  than  eight  hours  a 
day  it  is  necessary  to  have  two  shifts  of  starters. 

"In  June,  1959,  you  rendered  Opinion  No.  1362 
wherein  you  stated  that  there  was  no  authority  in 
the  Salary  Standardization  Ordinance  to  pay  the 
occupants  of  the  positions  premium  pay  ...  (for)  a 
second  shift  ...   As  a  result  ...  the  Controller 
. . .  has  required  them  to  agree  to  repay  the  sums 
they  received  as  premium  pay  ...  (for  'shift  work1) 

"I  would  like  to  have  your  advice  on  the  ques- 
tion of  whether  or  not  the  Board  of  Supervisors  at 
this  time  could  enact  legislation  which  would 
legalize  these  payments  of  premium  pay  and  thus  not 
require  the  persons  holding  these  positions  to  have 
to  repay  to  the  City  the  sums  demanded  by  the  Con- 
troller." 

OPINION 

It  will  be  remembered  that  in  rendering  my  previous 
opinion  (No.  1362,  dated  June  8,  1959),  I  pointed  out  that  the 
"shift"  schedule  of  the  R132  Starter  was  not  such  as  would 
have  brought  the  class  within  the  premium  pay  provisions  of 
the  "shift  work"  paragraph  of  the  Salary  Standardization  Ordi- 
nance.  At  page  2  of  that  opinion,  the  following  was  said: 
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"The  work  schedule  for  the  R132  class  does 
not  satisfy  that  requirement  for  entitlement  to 
premium  rates  for  ' shift  work'  which  demands 
that  the  tour  of  duty  be  eight  (8)  hours  of  work 
completed  within  nine  (9)  hours.   As  indicated 
above,  the  R132  class  works  a  6-day  schedule  of 
six  and  two  thirds  (6-2/3)  hours  per  day.   Nothing 
in  existing  local  lav;  provides  premium  pay  rates 
for  a  tour  of  duty  of  6-2/3  hours,  even  though 
such  tour  follows  another  just  like  it;  so  that, 
popularly,  it  might  be  said  that  more  than  one 
'shift'  of  R132s  work  daily. 


"Thus,  it  is  necessary  to  advise  you  that 
members  of  the  class  R132  Starter  who  work  kO 
hours  per  week  on  a  6-day  schedule  of  6-2/3  hours 
per  day  are  not  entitled  to  the  premium  pay  dif- 
ferential provided  for  successive  shift  \-;ork." 

Your  instant  request  makes  it  evident  that  due  to 
mistake  of  lav;,  and,  perhaps,  mistake  of  fact,  the  R132 
Starters  had  been  receiving,  for  some  time  prior  to  the  legal 
clarification  contained  in  my  before-noted  opinion,  the 
"shift  work"  premium  pay  discussed  in  that  opinion.   Such 
salary  overpayments  are  required  to  be  recovered  by  the  Con- 
troller from  the  overpaid  employees  by  the  mandate  of  Section 
10.27,  san  Francisco  Administrative  Code  (formerly  Ordinance  No. 
83^+6,  effective  February  3,  195*+).   The  validity  of  such  a 
requirement  for  repayment  is  well  established  in  California  and 
elsewhere.   (Aebll  v.  Board  of  Education,  62  Cal.  App.  [ 2j  706; 
Foster  v.  Pension  Board,  23  Cal.  App  [ 2J  550;  U.  S.  v.  Barlow, 
132  U.  S.  271;  City  of  Duluth  v.  McDonnell,  63  N.  W.  727  [Minn.]; 
Haralson  County  v.  Golden,  30  S.  E.  38O  [Ga.];  State  of  Iowa  v. 
Young,  110  N.  W.  292;  Smith  v.  Rubel,  13  Pac.  [ 2J  IO78  [Ore.]; 
City  of  Biddeford  v.  Benoit,  l*+7  Atl.  151  [Maine];  Norfolk  County 
v.  Cook,  97  N.  E.  778  [Mass.].)   The  good  faith  of  the  payee  in 
accepting  salary  overpayments  does  not  remove  the  applicability 
of  the  authorities  allowing  recoupment.   (Aebli  v.  Board  of  Edu- 
cation, supra;   Norfolk  County  v.  Cook,  supra;  Grand  Lodge,  etc. 
of  Minnesota  v.  Towne,  161  N.  W.  [Minn.].) 

Your  present  request  for  advice  raises  the  issue  of 
power  in  the  Board  of  Supervisors  to  enact  an  ordinance  which 
would,  retroactively,  establish  salary  rights  for  the  class  R132 
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Starter  in  respects  sufficient  to  validate  the  overpayments  in 
question.  It  is  with  regret  that  I  must  inform  you  that  such 
cannot  be  done. 

The  class  R132  Starter  is  one  the  salary  for  which 
is  established  pursuant  to  the  provisions  of  Charter  Section 
151.   Thereunder,  the  Board  of  Supervisors 

"...  shall  have  power  and  it  shall  be  its 
duty  to  fix  by  ordinance  . . .  as  in  this  section 
provided,  all  salaries,  wages  and  compensations 
of  every  kind  and  nature  ...." 

for  the  classes  subject  to  its  standardization  processes. 
(Emphasis  added)   By  the  terms  of  the  foregoing,  the  Board 
is  required,  "as  in  this  section  provided,"  to  establish  com- 
pensations for  all  categories  of  regular  and  premium  pay  ser- 
vice. 

It  is  "in  this  section  (l^l)  provided"  that  sched- 
ules of  compensations  to  become  effective  at  the  beginning  of 
any  fiscal  year  (July  1st)  must  be  adopted  bv  the  Board  on  or 
before  the  preceding  Anril  1st;  and  the  following  is  also 
therein  stated: 

"...  The  salaries  and  wages  paid  to  employees 
whose  compensations  are  subject  to  the  provisions 
of  this  section  shall  be  those  fixed  in  the  sched- 
ule of  compensations  adopted  bv  the  board  of  super- 
visors as  herein  provided  and  in  accord  with  zhe 
provisions  of  the  ordinance  of  the  board  of  super- 
visors adopting  the  said  schedule,  ...." 
(Emphasis  added) 

Thus,  the  only,  whole  and  entire  salary  for  the  R132 
Starter  class  was  that  established  under  the  Section  151  pro- 
cedures, and  changes  in  such  salary  rates  cannot  now  be  made  to 
effect  a  retroactive  increase.   Not  only  wouxd  any  such  attempt 
be  without  the  authority  of  Section  151,  but  it  would  violate 
constitutional  restrictions  against  making  gifts  of  public 
funds;  for   herein  any  salary  overpayment  constitutes  a  debt 
which  the  overpaid  R132  Starter  owes  to  the  City,  and  to  legis- 
late forgiveness  of  that  debt  would,  in  effect,  be  making  a 
gift  of  the  amount  thereof.   This  the  Board  cannot  do. 
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Accordingly,  you  are  advised  that  the  question  sub- 
mitted by  you  must  be  answered  in  the  negative. 


Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


To:   RAYMOND  S.  KIMBELL 
General  Manager 

Recreation  and  Park  Commission 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17,  California 


WFBjBJW 


November  15,  i960  No.  1435  A 


Mr.  Quentin  L.  Kopp 

Attorney  at  Law 

57  Post  Street 

San  Francisco,  California 


Subject:  My  Opinion  No.  1435  (May  5,  1960) 
Retroactive  premium  pay  for 
R132  Starters 


Dear  Sir: 


You  have  recently  written  me,  in  your  capacity  as  attorney 
for  Local  400  of  the  City  and  County  Employees'  Union,  a  letter 
containing  comments  upon  the  content  and  conclusions  of  my  Opinion 
No.  1435,  dated  May  5,  1960,  in  which  I  informed  the  General  Manager 
of  the  Recreation  and  Park  Department  that  the  Board  of  Supervisors 
could  not  now  enact  retroactive  legislation  to  validate  overpayments 
of  "shift  pay'  to  persons  employed  in  the  Civil  Service  classifica- 
tion R132  Starter. 

Basically  your  letter  indicated  disagreement  with  the  views 
expressed  by  me  in  said  opinion  respecting  the  rgratuity"  or  '  gift 
of  public  funds'  principles  upon  which  the  conclusions  expressed 
by  me  were  based.   First  you  assumed  that  my  reference  to  a  'gift" 
(which  would  flow  out  of  retroactive  change  of  the  shift  pay 
schedule)  was  based  upon  Sections  31  and  32  of  Article  IV  of  the 
California  Constitution.  You  point  out  that  the  Mullins  (75  Cal. 
App.  2d  117)  and  Tevis  (43  Cal.  2d  190)  cases  hold  that  such  con- 
stitutional provisions  have  no  application  to  the  chartered  City 
and  County  of  San  Francisco.  With  this  conclusion  I,  of  course, 
must  agree;  but  you  will  note,  contrary  to  the  statement  contained 
in  your  letter  that  the  Tevis  case  related  to  action  by  the  Board 
of  Supervisors,  that  the  Tevis  case  involved  a  charter  amendment, 
and  not  an  attempt  by  the  Board  of  Supervisors,  by  ordinance,  to 
give  retroactive  vacation  benefits  to  City  employees  involved.   It 
has  been  firmly  held  that  our  local  Charter  is  really  our  own 


''Constitution11  (Adams  v.  City  and  County  of  San  Francisco,  84  Cal. 
App.  2d  435).   In  that  sense,  a  change  by  the  people  in  the  organic 
law,  which  gives  retroactive  vacation  benefits,  is  something  vastly 
different  from  an  attempt  by  the  Board  of  Supervisors,  by  ordinance, 
to  do  the  same  thing. 

Even  aside  from  the  foregoing,  it  is  conceived  by  me- -and 
this  is  the  reason  that  I  made  reference  to  "Constitution  restric- 
tions against  making  gifts  of  public  funds'1  on  page  3  of  my  above 
noted  opinion--that  an  attempt  by  the  Supervisors  to  give  additional 
pay  for  work  already  performed  would  be  violative  of  the  'due 
process"  clause  of  the  California  Constitution.  That  is,  it  would 
be  an  additional  award  of  compensation  beyond  that  provided  by  law 
at  the  time  the  services  were  performed,  and  if  we  were  in  the  field 
of  private  contract,  it  would  be  said  that  such  additional  award  of 
money  was  given  without  consideration.   In  that  sense  it  would  con- 
stitute a  gratuity  or  gift,  and  public  funds  cannot  be  spent  in  such 
fashion  even  irrespective  of  the  non-applicability  to  City  and  County 
expenditures  of  Sections  31  and  32  of  Article  IV  of  the  California 
Constitution. 

In  discussing  the  foregoing  I  do  not  concede  in  any  fashion 
that  your  limited  interpretation  of  the  "schedule  of  compensations" 
language  of  Charter  Section  151  is  correct.   It  will  be  noted  that 
Section  151  provides  that  'salaries,  wages  and  compensations  of  every 
kind  and  nature"  shall  be  fixed  by  the  Board  under  the  April  1st 
formula.   In  my  opinion  the  conclusion  is  inescapable  that  such 
language  necessitates  adoption  on  or  before  April  1st  (in  order  to 
legalize  payment  beginning  the  following  July  1st)  of  all  facets  of 
compensation  including  premium  payments  for  shift  work.1' 

Finally  you  note  your  "exception"  to  the  action  of  the 
Controller  of  attempting  recoupment  from  the  overpaid  R132  Starters 
for  a  period  longer  than  two  years  back  from  the  said  overpayments. 
It  is  your  contention  that  the  applicable  limitation  period  is  the 
one  contained  in  Code  of  Civil  Procedure  339;  that  is,  a  contractual 
liability  not  founded  upon  an  instrument  in  writing.  May  I  point 
out  to  you  that  the  relationship  between  a  municipality  and  its 
employees  is  not  contractual  in  the  sense  that  the  employment  is  to 
be  conceived  as  being  in  the  nature  of  either  a  written  or  an  oral 
contract  in  the  classical  sense.   (City  of  Los  Angeles  v.  Los 
Angeles  etc.  Council,  94  Cal.  App.  2d  36,  and  Perez  v.  Board  of 
Police  Commissioners,  78  Cal.  App.  2d  638.)  To  the  contrary  it  is 
established  in  this  state  in  a  case  of  this  nature  where  public 
funds  have  been  erroneously  paid  to  someone,  that  such  person,  for 
purposes  of  recoupment  by  the  public  body,  is  deemed  to  be  an  in- 
voluntary trustee  of  the  overpayment;  and  the  applicable  limitation 
for  recovery  is  the  "catchall  four  year  statute  contained  in  Code 
of  Civil  Procedure  443.   (Moss  v.  Moss,  20.  Cal.  2d  640;   City  of 
Petaluma  v.  Hickey,  90  Cal.  App.  616.)   It  will  also  be  of  interest 
to  you  to  note  that  in  kindred  litigation  in  which  certain  overpaid 
city  employees  were  involved  our  local  Superior  Court  held  in 
Graham  v.  City  and  County  of  San  Francisco,  No.  412545,  that  the 
four  year  statute  exemplified  in  Code  of  Civil  Procedure  443  was 
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SUBJECT:   MILITARY  LEAVE,  CLYDE  W.  ONSTOT,  B512  GENERAL  CLERK 
TYPIST;   SUPPLEMENT  TO  OPINION  NO.  1423 


Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 


REQUEST 


"Please  refer  to  your  Opinion  No.  1423  regard- 
ing the  re- employment  rights  of  Clyde  W.  Onstot, 
B512  General  Clerk  Typist,  assigned  to  the  Municipal 
Railway,  who  has  recently  applied  for  an  extension 
of  his  re-enlistment  in  the  United  States  Air  Force. 

"Attached  are  copies  of  my  letter  to  Mr.  Onstot 
dated  March  18,  1960,  letter  from  Mr.  Onstot  addressed 
to  me  in  reply,  and  Statement  of  Personnel  Officer  at 
McChord  Air  Force  Base.  Also,  for  your  information 
and  convenience,  I  enclose  a  record  of  Mr.  Onstot* s 
military  leave  since  his  assignment  to  the  Municipal 
Railway. 

"Your  opinion  as  to  whether  Mr.  Onstot* s  request 
for  an  extension  of  his  military  leave  was  voluntary 
or  not  in  the  light  of  the  Statement  by  the  Personnel 
Officer  and  his  own  letter,  will  be  appreciated." 


OPINION 

I  believe  the  further  information  submitted  by  Clyde  W. 
Onstot  and  his  Personnel  Officer  in  support  of  his  latest  request 
for  an  extension  of  military  leave  time  to  be  inconclusive  proof 
that  his  enlistment  has  been  extended  automatically  rather  than 
voluntarily.   This  is  true  because  the  training  course  which 
he  says  automatically  requires  his  continuance  in  the  service 
was  apparently  voluntarily  entered  into  by  him  knowing  that  such 
a  requirement  existed  under  Rule  35-1  of  the  Air  Force  Manual. 
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However,  the  military  leave  record  you  have  submitted 
concerning  Sergeant  Onstot  discloses  another  reason  why  he  is 
no  longer  entitled  to  any  re- employment  rights  vouchsafed  to 
veterans  under  Section  395. 1  of  the  State  Military  and  Veterans 
Code.   It  shows  that  his  original  term  of  enlistment  expired 
on  January  1,  195  6;  that  for  unstated  reasons  he  was  granted 
a  two-months*  extension  of  military  leave  to  March  1,  1956; 
and  that  on  March  1,  1956,  he  re-enlisted  for  a  period  of 
four  (4)  years  and  was  granted  a  further  extension  of  military 
leave  through  February  29,  1960.  His  latest  request  was  for  a 
further  extension  of  military  leave  for  15  months  from  said 
latter  date. 

While  I  suggested  in  my  Opinion  No.  1423,  dated  February 
24,  1960,  that  Sergeant  Onstot* s  request  be  granted  conditionally 
upon  further  satisfactory  proof  being  offered  that  his  original 
term  of  enlistment  was  not  being  extended  voluntarily,   I  did 
not  have  before  me  then  the  fact  that  his  original  term  of 
enlistment  had  expired  on  January  1,  1956.   Thus,  on  the  basis 
that  his  re-enlistment  for  four  years  on  March  1,  1956  had  to 
be  a  voluntary  action  on  his  part,  I  must  hold  that  the  Civil 
Service  Commission  was  not  jurisdictionally  empowered  under 
Section  395.1  of  the  State  Military  and  Veterans  Code  to  grant 
him  an  extension  of  military  leave  in  the  service  of  the  City 
and  County.   Such  grant  on  its  part  was  a  mere  nullity  because 
the  plain  language  of  said  code  section  is  that  such  leave  may 
not  be  granted  to  any  employee  on  military  leave  "who  volun- 
tarily requests  an  extension  of  his  original  term  of  enlistment, 
....  with  the  aimed  forces  of  the  United  States,  or  of  a 
militia  of  this  state."  The  effective  date  of  said  code  section 
was  May  6,  1955,  and  I  presume  the  Civil  Service  Commission  was 
unaware  of  it  at  the  time. 

You  are , therefore,  advised  that  Sergeant  Onstot' s  request 
for  an  extension  of  military  leave  should  be  denied  as  not  being 
related  to  an  involuntary  extension  of  his  original  terra  of 
enlistment. 

Respectfully  submitted, 


TO:   Mr.  Robert  C.  Kirkwood 
Manager  of  Utilities 
Public  Utilities  Commission 
287  City  Hall 
San  Francisco  2,  California 

RJR/BJW 


DION  R.  HOLM 
City  Attorney 
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SUBJECT:   DUTIES  OP  AGRICULTURAL  COMMISSIONER  OP  THE  CITY  AND 

COUNTY  OP  SAN  FRANCISCO;   EFFECT  THEREON  OF  STATE  LAW, 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  opinion 
embodying  the  following  questions : 

1.  Do  sections  102  and  103  of  the  Agricul- 
tural Code  require  the  City  and  County  Agricul- 
tural Commissioner  to  perform  the  duties  of 
plant  quarantine  inspection  of  all  plants  or 
other  things  which  are  or  are  liable  to  be 
infected  or  infested  with  pests? 

2.  Does  section  103  hold  the  Commissioner 
in  neglect  of  duty  if  he  does  not  perform  the 
duties  of  plant  quarantine  inspection? 


OPINION 

The  Agricultural  Code  provisions  cited  in  the  above 
questions  are: 

"§  102.   Enforcement  and  quarantine  officers; 
inspection  certificates 

"Enforcement  officers.   Each  commissioner  is 
an  enforcing  officer  of  all  laws,  rules  and  regula- 
tions relative  to  the  prevention  of  the  introduction 
into,  or  the  spread  within  the  State  of  pests,  and 
as  to  such  activities  is  under  the  supervision  of  the 
director. 

"Quarantine  officers.   Commissioners,  deputy 
commissioners,  and  inspectors,  holding  valid 
certificates  of  eligibility  for  the  office  to 
which  they  have  been  appointed,  are  hereby 
appointed  state  plant  quarantine  officers  for  the 
purpose  of  certifying  to  the  pest  condition  or 
pest  treatment  of  shipments,  when  certification 
as  a  condition  of  movement  or  entry  is  officially 
required,  and  for  the  purpose  of  enforcing  of  laws, 
rules  and  regulations,  relative  to  plant  quarantine. 
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"Pest  inspection  certificates;  fees;  alter- 
ation and  wrongful  use.   The  board  of  supervis- 
ors may  at  their  option  establish  a  schedule  of 
fees  for  any  or  all  classes  of  certificates  to  be 
paid  by  shippers  requesting  such  certificates. 
Upon  receipt  of  such  scheduled  fee,  or  in  the 
event  no  schedule  has  been  established,  then  upon 
request  of  the  shipper  it  is  the  duty  of  commis- 
sioners to  make  such  inspections  as  may  be 
necessary  to  determine  the  facts  required  by  the 
state  or  country  of  intended  destination  and  to 
issue  a  certificate  stating  the  facts  determined; 
provided,  that  no  fee  shall  be  charged  for  certifi- 
cation required  by  any  law,  regulation  or  require- 
ment of  the  United  States  or  of  this  State  or  by 
any  ordinance,  regulation  or  requirement  of  any 
county  of  this  State.   The  schedule  of  fees 
established  by  the  boards  of  supervisors  for  such 
certificates  shall  be  based  upon  the  approximate 
cost  of  the  inspection  made  therefor  and  in  no 
case  shall  the  maximum  charge  for  each  certificate 
on  any  one  consignment,  shipment  or  bill  of  lading 
consisting  of  ten  or  less  separate  packages, 
parcels,  boxes,  crates  or  other  containers  on  an 
inspection  made  at  one  time  and  place  exceed 
fifty  cents  ($0.50)  and  in  no  other  case  one 
dollar  ($1)  for  each  certificate  except  for 
certificates  on  truckload,  carlot  or  field  inspec- 
tions.  It  shall  be  unlawful  for  any  person  to 
alter,  deface  or  wrongfully  use  a  certificate 
issued  under  the  provisions  of  this  chapter." 

"§  103.   Appeal  from  commissioner's  action 
or  order;  action  suspended  pending  decision  on 
appeal 

"Each  commissioner  is  an  enforcing  officer  of 
all  laws,  rules  and  regulations  relative  to  the 
prevention  of  the  introduction  into,  or  the  dissemi- 
nation within  the  State  of  pests,  and  as  to  such 
activities  is  under  the  supervision  of  the  director. 
In  cases  arising  thereunder  any  interested  person 
aggrieved  by  any  action  or  order  of  the  commissioner 
may  appeal  in  writing  to  the  director  within  five 
days  after  notice  of  action  or  order  where  there  is 
no  time  limit  upon  such  action  or  order,  and  in  cases 
where  a  time  limit  is  fixed,  within  such  time  limit. 
In  cases  where  the  commissioner  is  empowered  to,  and 
does,  take  summary  action  no  appeal  may  be  taken. 
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"The  director  shall  hear  such  appeal  within 
10  days  after  receipt  thereof  upon  notice  to  all 
interested  parties  and  his  decision  shall  be  final. 
Pending  decision  after  appeal ,  action  by  said  com- 
missioner on  the  case  under  appeal  shall  be  suspended 
by   the  director.   The  refusal  of  any  commissioner  to 
carry  out  the  orders  and  directions  of  the  director 
in  reference  to  such  matters  shall  be  deemed  neglect 
of  duty." 

Inquiry  into  the  occasion  for  these  questions  discloses 
that  until  the  present  time  State  employees  have  provided  quaran- 
tine inspection  for  plants  entering  the  territory  of  the  City  and 
County  from  interstate  commerce.   Tnat  recently  the  requirement 
for  24-hour  quarantine  inspection  at  the  International  Airport 
located  in  San  Mateo  County  has  forced  the  State  Director  of  Agri- 
culture to  transfer  his  personnel  from  San  Francisco  quarantine 
stations  to  the  Airport.   Concurrently  he  has  requested  the  City 
and  County  Agricultural  Commissioner  to  assume  this  local  plant 
inspection  duty.   I  am  advised  that  in  other  counties  of  California 
the  County  Agricultural  Commissioner  performs  this  duty  for  his 
county  under  the  direction  of  the  State  Director  of  Agriculture. 

A  survey  of  Federal  (U.S.C.A.  Sec.  148c,  et  seq.  )  and 
State  legislation  (Agricultural  Code.,  Sec.  100,  et  seq.)  for  domestic 
protection  against  the  import  of  pests  with  vegetable  life  shows  a 
common  cooperative  plan  of  the  Federal  and  State  governments  'co  pro- 
tect from  pests  the  United  States  and  each  of  the  several  states. 

It  appears  quite  clear  from  the  Agricultural  Code  that 
this  problem  of  vegetable  pest  protection  has  been  established  by 
the  State  Legislature,  through  the  Agricultural  Code  and  preceding 
legislation,  as  a  matter  of  state-wide  concern.   This  code  provides 
for  the  appointment  of  a  County  Agricultural  Commissioner  (Sec.  50). 
The  code  allows  chartered  counties  to  appoint  such  a  commissioner  by 
such  method  as  it  selects  (Sec.  51).   The  State  Director  of 
Agriculture  is  empowered  to  certify  competent  County  Commissioners 
and  no  one  can  serve  as  such  without  such  certification  (Sec.53). 
The  Director  may  after  trial  (Sections  58,  59,  60,  6l  and  62)  revoke 
a  Commissioner's  certificate  of  eligibility. 

The  State  Director  of  Agriculture  may  arrange  with  the 
Board  of  Supervisors  of  a  county  for  the  increase  of  the  County 
Agricultural  Commissioner's  compensation  for  services  performed  for 
the  State  Department  of  Agriculture  (Sec. 63.5).   This  has  been  the 
practice  in  San  Francisco  and  this  practice  has  been  held  by  the 
Attorney  General  of  California  to  conform  with  the  State  Constitu- 
tion, 10  Ops.  Atty.  Gen.  258.   At  page  259  of  this  opinion  the 
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Attorney  General  said:   "It  should  be.  pointed  out  also  that  under 
the  Agricultural  Code  County  Agricultural  Commissioners  are  required 
to  and  do  perform  many  services  for  the  State  and  that  the  purpose 
of  this  statute  is,  in  part  at  least,  to  compensate  the  Commission- 
ers for  such  services."   The  County  Commissioner  must  make  an 
annual  report  to  the  State  Director  and  must  attend  meetings  as 
required  by  the  Director  (Sec. 65).   In  a  county  without  an  Agri- 
cultural Commissioner  the  State  Director  must  perform  the  duties 
and  the  county  must  reimburse  the  State  Department  of  Agriculture 
therefor  (Sec.  67).   Division  2  of  the  State  Agricultural  Code 
provides  detailed  technical  quarantine  rules  and  regulations.  In 
this  division  of  the  Agricultural  Code  are  located  the  sections 
cited  in  the  questions  for  this  opinion. 

Your  questions  concern  directly  a  determination  of  whether 
State  law  can  govern  a  county  (or  a  city  and  county)  official  in 
the  area  of  protective  health  activity.   There  does  not  appear  to 
be  conflicting  legislation  here  between  the  city  and  county  and  the 
State.   The  question  is  can  the  State,  rather  than  the  city  and 
county,  tell  the  County  Agricultural  Commissioner  what  to  do? 

That  the  State  has  this  power  in  the  field  of  public 
health,  which  has  been  established  as  of  "statewide  concern,"  as 
against  a  chartered  city  and  county  with  control  over  "municipal 
affairs,"  appears  to  have  been  established  through  litigation. 
When  the  controlling  authority  is  in  doubt,  it  is  resolved  in  favor 
of  the  legislative  authority  of  the  State. 

Ex  parte  Daniels,  183  Cal.  636; 

Key  System  v.  City  of  Oakland,  124  Cal.App.733. 

The  State  authority  has  been  held  supreme  over  conflict- 
ing city  legislation  under  Housing  Authorities  Law  which  promotes 
the  safety,  health  and  welfare  of  the  people  of  the  State  by  replac- 
ing slums  with  safe  and  sanitary  public  housing  projects  for  low- 
income  families. 

Kleiber  v.  City  and  County  of  San  Francisco , 
ltf  Cal.  2d  717. 

Adler  v.  Degnan,  167  N.E.  705  [New  York  19291.  cited 
with  approval  by  the  CaiTTornia  Supreme  Court,  held  in  a  conflict 
between  New  York  City  legislation  and  the  New  York  State  Multiple 
Dwelling  Law,  that  the  safety  and  sanitation  of  such  homes  is  a 
matter  of  statewide  concern  and  not  a  "home  rule"  affair.   In 
California  such  state  legislation  has  been  held  to  be  constitutional. 

Housing  Authority  v.  Dockweiler, 
14  Cal.  2d  437. 
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Klelber  y.  City  and  County  of  San  Francisco,  18  Cal.  2d 
718,  held  the  resolution  of  the  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco  declaring  a  need  therein  for  a  Housing 
Authority  to  be  a  valid  legal  act  under  the  State  Housing  Authori- 
ties Law,  and  need  not  be  in  the  form  of  an  ordinance  because  of 
the  State  Act. 

A  point  can  be  made  of  the  fact  that  the  Agricultural 
Commissioner  is  a  county  officer  as  distinguished  from  a  city 
officer  ever,  though  the  city  and  county  concerned  are  consolidated. 
Cases  establish  that  counties,  even  if  consolidated  for  government 
with  a  city,  have  less  autonomy  than  a  chartered  city,  at  least  with 
regard  to  providing  for  the  duties  of  county  officers. 

Nichol  v.  Koster,  157  Cal.  4l6; 

Crowley  v.  Freud,  132  Cal.  440; 

Kahn  v.  Sutro,  114  Cal.  316. 

On  the  basis  of  what  is  stated  above,  it  is  my  view  that 
the  State  has  a  clear  and  superior  right  through  its  Agricultural 
Code  to  provide  that  the  County  Agricultural  Commissioner  work  under 
the  direction  of  the  State  Director  of  Agriculture. 

Accordingly,  it  is  my  opinion  that  both  of  your  questions 
must  be  answered  in  the  affirmative,  and  you  are  so  advised. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  Raymond  L.  Bozzini 

Agricultural  Commissioner 
Agricultural  Building  --  Embarcadero 
San  Francisco  11,  California 

Through : 

Sherman  P.  Duckel 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco  2,    California 
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Honorable  C.  R.  Greenstone  No.   1^37-A 

Commissioner,  Housing  Authority 

2  Geary  Street 

San  Francisco  8,  California 

Dear  Sir: 

You  have  asked  my  comment  and  advice  relative  to  the 
treatment  of  certain  "conflict  of  interest"  issues  contained  in  a 
recent  opinion  rendered  by  the  attorney  who  serves  as  legal  counsel 
for  the  Housing  Authority  of  the  City  and  County  of  San  Francisco. 
It  was  therein  considered  whether  you,  as  a  commissioner  of  said 
Housing  Authority,  would  assume  conflicting  interests  if  you  were 
to  be  or  become  an  officer,  director,  or  shareholder  in  a  profit 
corporation  engaged  in  business  transactions  with  the  Redevelopment 
Agency  of  the  City  and  County  of  San  Francisco. 

I  will  not  herein  set  forth  in  detail  all  of  the  legal 
conclusions  reached  in  that  opinion,  but  you  are  advised  that  I 
generally  concur  in  the  thoughts  expressed  therein  and  in  the 
aggregate  conclusion  that  such  private  activity  by  you  (involving 
Redevelopment  Agency  projects)  would  not  conflict  with  your  duties 
as  a  commissioner  of  the  Housing  authority.   For  your  information 
and  guidance,  the  detail  of  my  views  will  follow. 

As  a  starting  point,  we  note  that  the  Housing  Authority 
and  the  Redevelopment  Agency  are  completely  separate  and  distinct 
legal  entities,  even  though  each  operates  within  the  same  geograph- 
ical area  (see  Sec.  3^310,  Health  and  Safety  Code  —  Housing 
Authority;  Sec.  33200,  Health  and  Safety  Code  —  Redevelopment' 
Agency).   This  separate  legal  identity  also  makes  each  a  political 
unit  completely  different  from  the  City  and  County  of  San  Francisco, 
notwithstanding  the  fact  that  the  jurisdiction  of  both  the  Authority 
and  the  Agency  is  geographically  bounded  by  the  four  corners  of  the 
city  and  county. 
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as  a  result  of  the  foregoing,  the  ''conflict  of  interest 
and  ''incompatibility1'  provisions  of  the  Charter  of  the  City  and 
County  of  San  Francisco  (Sees.  222  and  222.1)  are  not  involved 
in  your  problem.   Those  charter  provisions  govern  the  conduct  of 
officers  and  employees  of  the  city  and  county  only,  and  have  no 
effect  upon  the  conduct  of  a  commissioner  of  the  Housing  Authority. 

It  seems  clear  that  the  proscriptions  of  Government  Code 
Section  1090  —  forbidding  interest  of  certain  public  officers  in 
certain  public  contracts  --  would  apply  to  the  situation  of  an 
"interested"  commissioner  of  a  Housing  Authority  (see  People  v. 
Darby,  114  Cal.  App.  (2d)  412).   However,  by  its  express  terms 
Section  1090  condemns  the  contract  in  which  the  officers'  interest 
is  present  only  when 

"...  made  by  them  in  their  official  capacity, 

or  by  any  body  or  board  of  which  they  are  members.  .  .  . " 

In  your  case,  the  contract  with  regard  to  which  your 
interest  would  be  present  would  not  be  with  the  Housing  Authority, 
but  with  the  Redevelopment  Agency.   Hence,  the  ban  of  Section 
1090  would  not  apply. 

With  reference  to  the  state  law  specifically  covering  the 
Housing  Authority,  your  attention  is  directed  to  Section  3^281, 
Health  and  Safety  Code,  wherein  it  is  declared  that 

"A  commissioner  or  employee  of  an  authority  shall 
not  acquire  any  direct  or  indirect  interest  in 
any  housing  project  or  in  any  property  included  or 
planned  to  be  included  in  any  project,  nor  shall  he 
have  any  direct  or  indirect  interest  in  any  contract 
or  proposed  contract  for  materials  or  services  to  be 
furnished  or  used  in  connection  with  any  housing 
project.  .  .  . ;I 

Kindred  prohibitions  exist  with  regard  to  officers  and 
employees  of  a  Redevelopment  Agency,  generally  forbidding  their 
interest  in  properties  included  within  a  redevelopment  project 
area  (see  Sec.  33236,  Health  and  Safety  Code). 

It  is  plain,  however,  that  the  "housing  project"  referred 
to  in  the  code  is  something  completely  separate  and  apart  from  a 
"project  area,"   One,  the  former,  is  really  a  term  of  art  found 
in  the  "Housing  authorities^  segment  of  the  code;  while  the  other 
is  also  a  term  of  art  found  in  the  "'Community  Redevelopment" 
segment  of  the  code.   There  is  neither  overlapping  nor  inter-opera- 
tion between  the  two,  and  when  Section  3^281  forbids  to  a  Housing 
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Authority  Commissioner  the  acquisition  of  an  interest  "in  any 
housing  project  or  in  any  property  included  or  planned  to  be 
included  in  any  project,"  such  has  no  effect  upon  his  acquisition 
of  an  interest  in  property  located  in  a  "project  area"  designated 
as  such  under  the  processes  of  the  laws  governing  community 
redevelopment.   Thus,  Section  3^281  would  be  inapplicable  to  your 
contemplated  activity. 

The  same  reasoning  is  applicable  to  the  provision  in  the 
''Annual  Contributions  Contract1'  entered  into  between  your  local 
Housing  Authority  and  that  supervising  agency  of  the  Federal 
government  known  as  the  Public  Housing  Administration.   In  broad 
terms,  the  contract  forbids  the  local  Housing  Authority  from 
making  any  contract  :,in  connection  with  any  Project  or  any  property 
included  or  planned  to  be  included  in  any  Project"  in  which  ''any 
member,  officer  or  employee  of  the  Local  Authority  .  .  .  has  any 
interest,  direct  or  indirect."   The  reference  in  such  contract  to 
'•'any  Project"  must  be  restricted  to  a  'housing  project,"  and  cannot 
be  broadened  to  include  the  ;'project  area1'  of  a  community 
redevelopment  program.   The  latter  "project"  would  be  completely 
foreign  to  the  purposes  and  functions  of  a  Housing  authority,  and 
cannot  be  considered  to  be  included  within  either  the  letter  or 
the  spirit  of  the  word  as  the  same  is  employed  in  the  housing, 
rather  than  the  redevelopment,  context. 

Next,  some  suggestion  has  been  made  that  a  Housing  Authority 
commissioner  would  become  involved  in  a  prohibited  conflict  upon 
acquiring  an  interest  in  a  redevelopment  project  area  by  reason 
of  the  necessity  (see  42  U.S.C.A.,  Sec.  1410(g)  (Federal  Low  Rent 
Housing  Law))  for  allowing  first  preference  for  occupancy  in 
housing  projects  'to  families  which  are  to  be  displaced  by  .  .  . 
any  public  slum-clearance,  redevelopment  or  urban  renewal  project 
.  .  .";  and  by  reason  of  the  possibility  that  such  commissioner 
might,  as  an  exercise  of  discretion,  participate  in  raising  maximum 
income  limits  lo  as  to  enable  persons  displaced  from  a  project  area 
to  be  eligible  for  low  rent  housing. 

I  do  not  view  those  factors  as  establishing  an  inhibited 
interest,  although  I  must  concede  that  I  have  found  no  judicial 
authority  which  has  firmly  decided  such  issue.   It  is  my  thought 
that  since  it  is  required  by  law  that  persons  displaced  from 
redevelopment  project  areas  be  given  preference  for  tenancy  in 
housing  projects,  the  "interest-1  factor  which  might  conceivably 
be  present  in  your  contemplated  activity  --  i.e.,  either  in  wanting 
to  clear  a  project  area  in  which  you  might  have  a  business  interest 
or  in  wanting  to  curry  favor  with  officers  in  control  of  the 
redevelopment  program  —  would  be  removed.   That  is,  it  could 
hardly  be  said  that  you  would,  because  of  your  interest  in  the 
project  area,  be  moved  to  favor  (with  low  rent  housing  accommoda- 
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tions)  persons  displaced  from  the  project  area  --  for  any  such 
preference  or  favoring  would  not  be  of  your  own  volition,  but 
rather  by  reason  of  the  requirement  of  the  law  that  you  (and 
your  commission)  do  so.   Your  situation  in  such  respects  is  not 
unlike  that  of  the  public  officer  who  is  also  an  officer  cr 
stockholder  in  a  public  utility  company  which  does  business  with 
the  governmental  unit  served  by  such  public  officer.   In  spite 
of  the  dual  interest  present  in  such  case,  it  is  held  that  such 
relationships  are  not  within  the  inhibitions  of  "conflict  of 
interest1'-  rules  (see  Capital  Gas  Co.  v.  Young,  109  Cal.  1*4-0; 
Hotchkiss  v.  Moran,  109  Cal.  App.  321).   The  reasoning  of  such 
authorities  limits  application  of  the  "conflicts1'  concept  to  the 
case  where  the  officer  with  the  dual  interests  is  free  to  exercise 
his  own  discretion  and  volition  as  to  whether  or  not  a  course  of 
action  shall  be  taken  upon  behalf  of  his  principal;  which  course 
of  action,  under  the  influence  of  his  divided  allegiance,  may 
tempt  subordination  of  the  public  weal  to  his  private  advantage. 
If  the  action  is  required  by  law  to  be  taken  --  as  by  the  furnish- 
ing of  utilities  upon  demand  —  it  is  reasoned  regarding  "conflicts'1 
rules  that  ''the  laws  governing  ordinary  contracts  resting  in  the 
volition  of  the  parties  thereto  have  no  application.^   (Capital 
Gas  Co.  v.  Young,  supra,  p.  1*4-4;  Hotchkiss  v.  Moran,  supra,  p.  32*4-.) 

Herein,  since  your  commission  is  required  by  law  to  give 
preference  for  housing  to  persons  displaced  from  redevelopment 
project  areas,  it  is  my  opinion  that  your  situation  would  fall 
within  the  before-noted  exception  to  the  conflict  of  interest  rule. 

Finally,  reference  is  made  by  counsel  for  the  Housing 
Authority  to  the  possible  presence  of  conflict  of  interest  (in 
your  contemplated  activity)  arising  out  of  the  various  insurance 
programs  provided  by  the  Federal  government  looking  toward  assist- 
ance in  financing  and  operating  under  both  the  Housing  program  and 
the  Redevelopment  program.   As  pointed  out  by  said  counsel,  the 
various  financing  and  insurance  programs  contain  in  each  instance 
their  own  prohibitions  against  overlapping  interests,  and  none 
would  be  applicable  until  the  Federal  financing  or  insurance  would 
be  sought.   Hence,  consideration  of  the  possible  conflicts  is 
presently  unwarranted  and  premature,  and  could  not  now  be  advan- 
tageously undertaken  without  precisely  ascertainable  fact  situations 
For  those  reasons,  I  refrain  from  attempting  specific  advice  upon 
such  issues. 

Regarding  those  matters  upon  which  I  have  expressed  my 
views,  may  I  summarize  by  saying  that  it  appears  that  your  contem- 
plated business  relationships  in  redevelopment  project  areas  would 
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not  result  in  the^creation  of  forbidden  conflicts  of  interest 
regarding  your  public  duties  as  a  commissioner  of  the  Housing 
Authority. 

Yours  truly, 


DION  R.  HOLM 
City  Attorney 


Honorable  George  Christopher 
Mayor  of  San  Francisco 

Honorable  Gerald  O'Gara 
Counsel,  Housing  Authority 
of  the  City  and  .^ounty  of 
San  Francisco 


WFB/TJB 
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May  20,  1960 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 

Dear  Mr.  Dolan: 

This  is  in  response  to  the  request  of  the  Count}', 
State  and  National  Affairs  Committee  that  I  outline  the  methods 
and  procedures  which  would  be  required  to  bring  into  existence 
a  joint  powers  agreement  pursuant  to  Section  6500  et  seq.  of  the 
Government  Code  designed  to  accomplish  the  objectives  of  the 
Golden  Gate  Authority  proposal. 

Briefly  stated,  the  objective  of  the  Golden  Gate 
Authority  legislation  was  the  unification  of  operation,  control 
and  management  of  bay  area  harbors ,  bridges  and  airports  under 
a  single  authority  and  the  divestiture  of  such  power  from  the 
various  local  and  state  agencies  now  having  jurisdiction  there- 
over. Thus,  Section  67001  of  Senate  Bill  No.  576  as  amended 
states  in  part  as  follows: 

"Extensive  studies  and  surveys  indicate  that 
the  full  utilisation,  efficient  operation  and 
development  of  bridge,  port,  harbor,  airport 
and  certain  other  transportation  facilities  in 
the  San  Francisco  bay  area  will  best  be  achieved 
by  one  centralized  authority  rather  than  by  sepa- 
rate state  and  local  units. 

This  objective  cannot  be  achieved  under  the  provisions  of  the 
Joint  Exercise  of  Powers  Act,  Sections  6500  to  6578  of  the 
Government  Code. 
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The  Joint  Exercise  of  Powers  Act  merely  sets  up  a  new 
procedure  for  the  exercise  of  existing  powers  of  state  and  local 
agencies  of  government .   It  neither  grants  new  powers  nor  en- 
larges upon  the  charter  or  statutory  powers  of  these  agencies. 
The  power  to  be  exercised  under  a  joint  exercise  of  powers 
agreement  must  be  a  common  power,  that  is  to  say,  it  must  be  a 
power  that  each  party  to  the  agreement  could  have  independently 
exercised  or  performed  under  the  law  of  its  creation  and  govern- 
ment.  (See  Sections  6502,  6508,  Government  Code;  City  of  Oakland 
v.  Williams,  15  Cal.2d  542;  23  Ops.  Atty.  Gen.  146.)  Such 
common  powers  do  not  generally  exist  amongst  the  various  govern- 
mental entities  now  having  jurisdiction  over  the  facilities 
which  are  the  subject  of  the  Golden  Gate  Authority  proposal. 

For  example,  under  the  previsions  of  the  Bridge  and 
Highway  District  Act,  Sections  27000-27325  of  the  Streets  and 
Highways  Code,  the  Golden  Gate  Bridge  and  Highway  District  is 
vested  with  the  power  and  authority  to  operate  and  manage  the 
Golden  Gate  Bridge  but  is  granted  no  power  with  reference  to 
the  operation  and  management  of  airports  or  harbors.  The  same 
is  true  with  reference  to  the  powers  of  the  California  Toll  Bridge 
Authority  Act,  Sections  30000  to  30506  of  the  Streets  and  High- 
ways Code.  Consequently  these  agencies  would  be  without  power  to 
enter  into  a  joint  exercise  of  powers  agreement  which  would  pro- 
vide for  the  centralized  management  and  operation  of  harbors, 
bridges  and  airports . 

The  only  facility  operated  by  the  city  and  county  in- 
cluded in  the  Golden  Gate  Authority  proposal  is  the  San  Francisco 
International  Airport.  Under  the  provisions  of  Section  121  of 
our  Charter  the  Public  Utilities  Commission  is  charged  with  the 
non-delegable  power  and  duty  of  the  construction,  management, 
supervision,  maintenance,  extension,  operation  and  control  of 
the  airport.  Consequently  the  airport  could  not  be  made  the 
subject  of  an  agreement  calling  for  the  joint  exercise  of  such 
powers  and  duties . 

There  can,  of  course,  be  co-operative  agreements  amongst 
the  state  and  local  agencies  operating  in  the  Bay  Area  designed  to 
solve  mutual  problems  in  the  management  and  operation  of  facili- 
ties under  their  jurisdiction.   (In  this  connection,  see  my  opiidon 
No.  1434,  dated  May  2,  1960,  with  reference  to  the  legality  of  the 
membership  of  the  city  and  county  in  the  proposed  association  of 
Bay  Area  governments.)  Such  co-operative  agreements  would  not 
accomplish  the  objectives  of  the  Golden  Gate  Authority  proposal, 
however,  which  as  above  indicated  seeks  the  unification  of  the 


NO.  1437-B 
Mr.  Robert  J.  Dolan         -3-  May  20,  1960 


operation,  concrol  and  management  of  bridges,  harbors  and  airports 
in  the  bay  area  under  a  single  authority  or  agency. 

Anent  co-operative  agreements  seeking  the  solution  of 
common  governmental  problems  in  the  Bay  Area,  the  proposal  above 
mentioned  of  an  association  of  Bay  Area  governments  is  now  pend- 
ing before  the  Committee.  This  serves  as  an  illustration  of  the 
methods  and  procedures  involved  in  bringing  a  joint  powers  agree- 
ment into  existence. 

If  the  Committee  has  a  different  type  of  proposal  in 
mind  or  has  specific  areas  in  mind  where  mutual  co-operation  is 
indicated,  kindly  advise  me  and  I  shall  be  pleased  to  lend  my 
fullest  co-operation  in  effectuating  its  objectives. 

Yours  truly, 


DION  R.  HOLM 
City  Attorney 


TJB 
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SUBJECT:   AMENDING  CIVIL  SERVICE  COMMISSION  RULE  15,  SECTION  4 
TO  EXTEND  THE  TENURE  OP  TEMPORARY  (OR  SEASONAL) 
POSITIONS. 

Gentlemen: 

You  have  asked  me  to  advise  you  on  the  question  of 
whether  you,  as  the  Civil  Service  Commission,  can  offer  out  for 
temporary  appointment  a  position  that  is  to  continue  in  excess 
of  six  months. 

OPINION 

Prior  to  1932  the  charter  provisions  and  rules  there- 
under had  the  effect  of  obscuring  the  identity  of  permanent  and 
temporary  positions.   The  Civil  Service  Commission  in  adopting 
the  various  rules  regarding  the  requisition,  certification  and 
appointment  of  civil  service  positions  adopted,  among  others, 
rule  33  under  Section  3  of  Article  XIII  of  the  old  charter.  Rule 
33  provided  that  all  positions  which  are  expected  by  the  appoint- 
ing power  to  exist  for  a  period  of  six  months  or  over  shall  be 
considered  as  permanent  positions.   All  others  shall  be  considered 
as  temporary  positions,  and  appointments  to  temporary  positions 
shall  automatically  expire  at  the  end  of  four  months.  Clearly  it 
appears  that  by  Rule  33  the  Commission  attempted  to  classify  posi- 
tions as  "permanent  positions"  and  "temporary  positions,"  regard- 
less of  the  nature  of  the  position,  upon  the  arbitrary  six  months' 
rule.   Any  present  day  concern  with  the  tenure  of  temporary  posi- 
tions resulted  from  the  rules  under  the  old  charter  as  reported  in 
McOillicuddy  v.  Civil  Service  Commission,  133  C.A.  782.   We  are, 
therefore,  not  concerned  with  that  veil  of  uncertainty  as  the  new 
charter  provisions  leave  no  area  of  uncertainty  in  regard  to  class- 
ification of  civil  service  positions. 

The  sections  of  the  new  charter  pertinent  to  this 
opinion  are  Sections  l4l  and  148  and  rule  15. 

Section  148  of  the  charter  provides  for  the  mechanics 
and  procedure  for  the  "Requisition,  Certification  and  Appointment" 
of  civil  service  positions  to  be  filled.   This  section  provides 
that  the  Commission  shall  determine  whether  the  position  is,  In 
character,  temporary,  seasonal  or  permanent.   As  regards  permanent 
positions,  Section  148  provides  for  the  six  months'  probation  per- 
iod and  for  procedures  of  appointment,  termination  during  probation 
period,  and  recommendations  of  competence  before  the  expiration  of 
the  probationary  period.   Please  note  that  the  charter  provisions 
of  Section  148  relating  to  periods  of  probation  and  the  mechanics 
of  a  successful  or  unsuccessful  probationary  period  refer  only  to 
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a  position  or  positions  declared  permanent  by  the  Civil  Service 
Commission  prior  to  the  appointment.   There  is  no  probationary 
period  for  positions  other  than  "permanent." 

Section  l4l  of  the  charter  expressly  authorizes  the 
Commission  to  adopt  rules  to  carry  out  the  civil  service  provi- 
sions of  the  charter,  and  under  this  authority  the  Commission  form- 
ulated rule  15.   Rule  15  provides  as  follows: 

"RULE  15.   DEFINITION  OF  PERMANENT  AND 
TEMFORARY  (OR  SEASONAL)  POSITIONS 

"Section  1.   PERMANENT  POSITION:   Under  the 
authority  of  Section  l4l  of  the  Charter,  for  the 
purposes  of  the  rules  of  the  Civil  Service 
Commission  a  'permanent  position'  is  hereby 
defined  as:- 

"(a)   A  position  that  is  definitely 
enumerated  in  the  quantity  column  of  the  annual 
salary  ordinance  and  for  which  funds  have  been 
provided  to  sustain  it  for  the  fiscal  year 
involved;  or 

"(b)  Any  position  whose  past  history, 
and  future  prospects,  of  its  tenure  or 
existence,  are  such  that  in  the  judgment  of 
the  Civil  Service  Commission  should  cause  such 
position  to  be  treated  as  a  permanent  position; 
provided  the  filling  of  such  position  is  author- 
ized by  the  annual  salary  ordinance  and  annual 
appropriation  ordinance,  though  not  definitely 
enumerated  in  the  quantity  column  of  the  annual 
salary  ordinance;  and  provided  further  that, 
unless  otherwise  ordered  by  the  Civil  Service 
Commission,  no  position  shall  be  designated  a 
permanent  position  under  this  subdivision  (b) 
of  Section  1  of  this  Rule  15,  except  by  resolu- 
tion adopted  by  the  Civil  Service  Commission, 
and  then  only  after  such  position  has  been 
filled  by  at  least  two  immediately  succeeding 
temporary  appointments  for  the  maximum  period 
of  five  months  each  and  the  Civil  Service  Com- 
mission, after  investigation,  then  declares  that 
such  position  shall  be  deemed,  for  the  purposes 
of  its  rules,  a  permanent  position. 
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"Section  2.   TEMPORARY  (OR  SEASONAL)  POSITION: 
Temporary  position  and  seasonal  position,  for  the 
purposes  of  the  rules  of  the  Civil  Service  Commission, 
shall  be  deemed  to  have  synonymous  meanings  and  shall 
be  treated  alike.   All  positions  that  do  not  come 
within  the  definition  of  'permanent  position'  as 
described  by  Section  1  of  this  rule  shall  be  deemed 
to  be  temporary  (or  seasonal)  positions. 

"Section  3.   TENURE  OP  PERMANENT  POSITION:   An 
appointee  to  a  permanent  position  may  hold  such 
position  as  long  as  it  may  last,  subject  to  the 
rules  governing  reduction  in  force,  dismissals  for 
cause,  resignations,  suspensions,  relinquishments, 
and  transfers. 

"Section  4.   TENURE  OP  TEMPORARY  (OR  SEASONAL) 
POSITION:   Appointments  to  temporary  or  seasonal 
positions   shall  automatically  expire  at  the  end  of 
five  months,  and  the  names  of  the  temporary  appointees 
in  such  temporary  positions  shall  then  automatically 
return  to  their  places  on  the  register  of  eligibles. 
(Section  Amended  12-21-51.) 

"Section  5.   PERMANENT  AND  TEMPORARY  (OR  SEASONAL) 
POSITIONS  TO  BE  TREATED  SEPARATELY:   Appointments  to 
permanent  and  temporary  (or  seasonal)  positions  shall 
be  treated  separately.   Appointments  to,  or  service  in 
temporary  (or  seasonal)  positions  shall  give  no  right 
nor  preference  for  appointment  to  permanent  positions. 
The  Civil  Service  Commission  shall  be  the  judge  as  to 
whether  a  position  should  be  filled  as  a  permanent 
position  or  as  a  temporary  (or  seasonal)  position, 
(Sec.  148. )" 

In  Villain  v.  Civil  Service  Commission,  18  C.  2d  851,  in 
which  rule  15  was  attacked  on  the  grounds  that  the  commission  was 
without  authority  to  adopt  rule  15 ,    or  to  apply  the  procedure  there 
outlined,  the  court  said:   "In  formulating  and  adopting  rule  15, 
supra,  and  in  applying  it,  the  commission  was  acting  by  virtue  of 
and  in  conformity  with  the  express  mandate  and  direct  authority 
conferred  upon  it  by  the  charter.  .  .  the  standard  of  classification 
established  by  rule  15,  supra,  is  not  arbitrary,  unreasonable  or 
unjust. " 

The  only  limitation  of  tenure  on  a  temporary  position  is 
contained  in  rule  15,  Section  4,  supra. 
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The  commission,  as  we  have  seen,  had  the  power  under 
Section  l4l  of  the  charter  to  enact  Rule  15.  (Villain  v.  Civil 
Service  Commission,  supra,)  It  follows  therefore  that  the  Commis- 
sion could  amend  Rule  15 ,  Section  4  to  provide  for  a  temporary 
appointment  in  excess  of  six  months  if  the  position  is  in  fact 
temporary  in  character  as  defined  in  Section  148  of  the  charter 
and  Rule  15,  supra. 

It  is  quite  obvious  that  Rule  15  was  promulgated  to 
eliminate  the  possibility  that  an  employee  in  a  temporary  position 
could  claim  permanent  status  by  the  mere  passage  of  time. 
(McGillicuddy  v.  Civil  Service  Commission ,  s up r a . ) 

On  the  basis  of  what  is  stated  above,  it  is  my  view 
that  the  Civil  Service  Commission,  by  appropriate  change  of  its 
rules,  can  offer  out  for  "temporary  appointment"  a  position  that 
is  to  continue  in  excess  of  six  months  if  the  character  of  the 
position  is  temporary. 

You  are  so  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Civil  Service  Commission 
151  City  Hall 
San  Francisco  2 


Attention:  Mr.  George  J.  Grubb 

General  Manager  of  Personnel 


RAB/BJW 
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SUBJECT:   REGULATION  OF  BOAT  REPAIR  SHOPS  BY  FIRE  DEPARTMENT; 
REQUIREMENT  OF  PERMIT  TO  OPERATE. 


Dear  Sir: 


I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"We  have  been  confronted  with  a  problem  for 
which  there  appears  to  be  no  legal  precedent  nor 
legal  guide  in  seeking  an  answer.   Interested 
parties  have  appeared  at  this  office,  with  good 
intentions,  for  the  purpose  of  seeking  an  appro- 
priate permit  and  proper  license  to  conduct  repair 
of  boating  equipment  including  propulsion  motors 
associated  with  such  equipment. 

"Reference  to  the  Fire  Code  under  the  termin- 
ology of  Auto  Repair  Shops,  and  to  the  Garage 
Section  as  well,  do  not  provide  a  description  by 
which  either  of  these  sections  could  be  made  to 
apply.   Reference  to  the  Building  Code,  particu- 
larly Section  1517 »    Repair  Garages,  is  likewise 
inconclusive  in  establishing  a  proper  definition 
to  cover  the  point  in  question.   There  is  an 
obvious  parallel  between  the  type  of  repair  which 
would  be  performed  on  boats  with  that  being  done 
in  public  repair  garages  or  automobile  repair 
shops  but  we  cannot  find  the  words  in  the  ordin- 
ances whereby  we  can  insist  upon  or  justify  the 
issuance  of  a  permit  because  of  the  variances  in 
the  language. 

"I  should  be  pleased  to  have  your  opinion 
and  guidance  as  to  how  the  matter  should  be 
treated  in  view  of  the  obvious  recognition  that 
this  type  of  service  is  becoming  more  prevalent 
from  time  to  time  and  we  may  expect  additional 
inquiries  in  the  future. 

"For  the  time  being  we  are  proceeding  under 
the  general  interpretation  of  Article  40  of  the 
Fire  Code  by  recommendation  to  the  people  who  will 
engage  in  boat  repairs  to  abide  by  procedures  and 
protective  measures,  for  their  interests  as  well 
as  ours,  under  the  general  application  of  law  as 
it  exists  in  this  particular  section  as  suggested 
by  the  Bureau  of  Fire  Prevention  and  Public  Safety." 
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0  P  I  N  I  0  N 

It  is  my  opinion  that  none  of  the  existing  codes 
(San  Francisco  Building  Code;  San  Francisco  Fire  Code;  State 
Health  and  Safety  Code)  contains  sections  under  which  the  Fire 
Department  could  require  a  permit  to  operate  a  boat  repair 
shop.   In  the  various  codes  there  is  no  specific  reference  to 
such  repair  shops,  and  at  the  time  the  various  provisions  were 
enacted  it  is  clear  that  the  drafters  did  not  intend  to  include 
this  type  of  business  within  the  framework  of  the  legislation 
ultimately  enacted. 

In  looking  to  the  Fire  Code,  it  is  apparent  that  Article 
11  (Automobile  Repair  Shops)  was  meant  to  regulate  only  a  particu- 
lar type  of  vehicle,  to -wit, •  automobiles.   In  each  of  the  regulatory 
sections  of  this  article  the  word  "automobile"  is  present.   There  is 
no  reference  to  motor  vehicles  other  than  automobiles,  and  it  seems 
clear  that  the  term  was  not  meant  to  encompass  boats.   Some  regu- 
lation of  boat  repair  shops  could,  of  course,  be  done  by  reference 
to  various  other  articles  in  the  Fire  Code  (e.g.,  Articles  5,  6, 
7  and  8).   Also  under  the  general  section  (Section  40  of  Article  2), 
if  in  the  opinion  of  the  Fire  Department  the  maintenance  of  a 
boat  repair  shop  constituted  a  nuisance,  it  could  be  abated  by  the 
Fire  Department . 

With  respect  to  the  San  Francisco  Building  Code  there 
likewise  appears  to  be  no  basis  for  requiring  the  issuance  of  a 
permit  to  operate  a  boat  repair  shop.   Under  Section  1517  (Repair 
Garages),  a  repair  garage  is  defined  as  "a  garage  in  which  storage, 
repair  and  servicing  of  any  motor  vehicle  is  permitted."  The  term 
"motor  vehicle",  however,  is  not  defined  in  the  Building  Code. 
Webster's  New  International  Dictionary  (2nd  Edition,  Unabridged) 
defines  vehicle  as  "that  in  or-  on  which  a  person  or  thing  is  or 
may  be  carried  from  one  place  to  another  ...  a  means  of  convey- 
ance." Black's  Legal  Dictionary  (Fourth  Edition)  indicates  that, 
as  defined  in  the  Tariff  Act,  the  term  has  a  broad  meaning  which 
includes  any  sort  of  conveyance  used  in  transportation  of  passengers 
and  merchandise,  either  by  land  or  by  water,  or  through  the  air. 
However,  I  find  nothing  in  the  Building  Code  or  the  Fire  Code  that 
would  give  such  a  broad  definition  to  the  term  "vehicle",  and 
thereby  require  the  granting  of  a  permit  to  operate  a  boat  repair 
shop. 

Webster  states  that  the  word  "vehicle"  is  rarely  applied 
to  water  craft.   Although  there  are  few  cases  interpreting  the  term 
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as  applied  to  boats,  In  the  case  of  Duckwell  v.  City  of  New  Albany, 
(1865)  25  Ind.  283,  the  court  excluded  boats  from  the  definition 
of  "vehicle."   This  case  involved  an  attempt  to  regulate  ferries 
by  bringing  them  within  the  purview  of  a  licensing  statute  res- 
pecting vehicles.   The  court  held,  as  respects  the  power  to 
license, 

".  .  .in  all  instances  in  the  act  where  it 
is  intended  that  for  the  purpose  of  restraint 
a  license  might  be  imposed,  the  power  is  ex- 
pressly declared,  and  is  not,  therefore,  to 
be  implied  from  other  provisions  .  .  .  ." 
(Emphasis  added. ) 

The  power  to  regulate,  in  the  court's  opinion,  does  not  require 
the  owner  to  obtain  a  permit  or  license,  unless  that  requirement 
is  spelled  out  specifically.   Further  the  opinion  held  tnat  tne 
term  "vehicle"  would  not  include  water  craft  when  taking  the  term 
in  its  usual  sense. 

In  looking  to  the  State  Health  and  Safety  Code,  we  do 
not  find  any  provisions  that  would  allow  municipalities  to 
regulate  this  type  of  endeavor  to  the  extent  of  requiring  licens- 
ing, and  the  application  for  a  permit,  prior  to  engaging  in  the 
activity. 

Our  local  Fire  Code,  under  Section  43,  would  allow 
regulation  if  the  operation  of  the  repair  shop  entailed  the 
storing  of  materials  of  a  highly  combustible  or  inflammable 
nature,  as  the  term  "workshop"  is  present  in  the  section,  and 
it  is  sufficiently  broad  to  include  a  place  wherein  boats  are 
repaired. 

We  would,  however,  be  attributing  to  the  codes  cited 
above  an  unwarranted  construction  were  we  to  seek  to  include  boat 
repairs  within  the  provisions  dealing  with  vehicles  and  public 
repair  garages.   The  general  rule  in  determining  the  meaning  of 
words  in  a  statute  is  that  the  words  are  inapplicable  to  things 
not  specifically  mentioned  therein,  unless  the  context  of  the 
ordinance  or  statute  clearly  indicates  an  intention  to  do  so. 
In  other  words,  statutes  must  be  given  a  reasonable  and  common 
sense  construction,  in  accordance  with  the  apparent  purpose  and 
intention  of  the  lawmakers.   (People  v.  Mulholland,  16  Cal.  2d  62 
104  Pac.  2d  1045;  Rose  v.  State,  19  Cal.  2d  713,  123  Pac.  2d  505; 
Alameda  County  v.  Kuchel,  32  Cal.  2d  193,  195  Fac .  2d  17.) 

In  view  of  the  accepted  legal  meaning  of  the  term 
"motor  vehicle"  and  the  case  indicating  a  boat  is  generally  not 
included  in  the  definition  of  a  vehicle,  it  is  my  opinion  that 
tnere  are  no  provisions  in  the  Fire  Code,  San  Francisco  Building 


OPINION  NO.  1^39 
Kay  25,  I960 
Page  4 

Code  or  State  Health  and  Safety  Code  which  would  justify  the 
Fire  Department  in  requiring  that  a  permit  be  obtained  to 
operate  a  boat  repair  snop.   This,  of  course,  does  not  mean 
that  these  repair  shops  are  free  from  regulation.   There  are 
many  sections  of  the  various  codes  that  allow  regulation  by 
the  Fire  Department  in  specific  areas  (e.g.,  storing  of  inflam- 
mables, Building  Code  sefety  regulations,  etc.,). 

If  your  Department  feels  that  there  are  peculiar  dangers 
inherent  in  the  operation  of  this  type  of  repair  shop  that  require 
a  greater  degree  of  control,  you  should  determine  the  hazards 
involved,  and  thereby  the  control  desirable  in  regulating  this 
type  of  endeavor,  and  then  propose  that  the  necessary  legislation 
be  drafted  by  appropriate  ordinance  to  assure  the  control  desired. 
This  could  be  done  either  by  adding  a  specific  article  to  the 
present  Fire  Code,  or  by  amending  the  existing  sections  that  apply 
to  automobile  snops,  to  include  boat  repairs  as  well. 

Your  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Chief  William  F.  Murray 

San  Francisco  Fire  Department 
Room  2  -  City  Hall 


CC:   Chief  Albert  Hayes 

Division  of  Fire  Prevention 
Room  2  -  City  Hall 


MBF/WFB 
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SUBJECT:   CAN  CITY  AND  COUNTY  OF  SAN  FRANCISCO  LEGALLY 
SELL  PARKING  REVENUE  BONDS  UNDER  EXISTING  LAW 

Gentlemen: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"The  Parking  Authority  is  engaged  in  develop- 
ing a  program  for  parking  facilities  to  serve  the 
neighborhood  shopping  districts  of  the  City.   It 
is  proposed  that  these  facilities  shall  be  fin- 
anced in  full  or  in  part  from  parking  meter  rev- 
enues which  represent  the  added  increment  result- 
ing from  the  recent  increase  in  parking  meter 
rates j  and  that  such  financing  shall  be  accomplished 
by  a  pledge  thereof. 

"In  view  of  the  foregoing,  your  opinion  on 
the  following  question  is  respectfully  requested: 

" ' Can  the  City  and  County  of  San  Fran- 
cisco legally  sell  parking  revenue 
bonds  under  existing  lav;?  '  " 

OPINION 

Article  XI,  Section  18-1/4  of  the  State  Constitution 
provides  as  follows: 

"Whenever  under  the  laws  of  this  State, 
or  under  its  charter  any  city,  county,  city 
and  county,  parking  authority,  district,  or 
other  public  body  is  authorized  to  acquire 
or  construct  public  parking  lots,  garages, 
or  other  automotive  parking  facilities,  and 
for  the  payment  of  the  costs  of  any  thereof, 
to  issue  any  bonds  or  other  securities  payable 
in  whole  or  in  part  from  revenues  of  any  such 
parking  facilities,  such  public  body,  and  any 
other  public  body  within  the  territorial  area 
of  which  such  public  parking  facilities  are  or 
will  be  situated,  is  also  authorized  to  pledge, 
place  a  charge  upon,  or  otherwise  make  available, 
as  additional  security  for  the  payment  of  such 
securities,  any  or  all  revenues  from  any  or  all 
street  parking  meters  then  owned  or  controlled 
or  to  be  acquired  or  controlled  by  it." 
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The  Parking  Law  of  1949  (Streets  and  Highways  Code, 
Sections  32500-33552)  authorizes  a  parking  authority  to  acquire 
or  construct  public  parking  lots,  garages  or  other  automotive 
parking  facilities  (Streets  and  Highways  Code,  Sec.  32803)  and  to 
issue  revenue  bonds  to  provide  for  the  costs  thereof  (Streets  and 
Highways  Code,  Sees.  33102,  33103).   Section  33101,  Streets  and 
Highways  Code,  provides: 

"§33101.   When  bonds  issuable.   Bonds  shall 
not  be  issued  in  any  city  until  the  legislative 
body,  either  at  a  general  or  a  special  election, 
submits  to  the  electors  of  the  city  the  question 
whether  the  city  or  the  authority,  or  both,  shall 
be  authorized  to  adopt  the  revenue  bond  method  of 
financing  projects  provided  for  in  this  part.   If 
a  majority  of  the  voters  voting  upon  the  proposition 
favor  the  proposition,  the  authority,  or  the  city, 
or  both,  as  specified  in  the  proposition,  may  from 
time  to  time  issue  bonds  in  accordance  with  this 
part.   In  any  city  in  which  the  voters  have  previ- 
ously authorized  the  issuance  of  general  obligation 
bonds  or  revenue  bonds  for  parking  facilities  an 
authority  or  the  city,  pursuant  to  Section  33552, 
may  issue  bonds  without  submitting  such  proposition 
to  the  voters." 

In  my  opinion  No.  934,  dated  March  22,  1955 ,    I  advised 
that,  in  my  opinion,  the  Parking  Authority  has  the  power  to  issue 
revenue  bonds  for  off-street  parking  facilities  in  San  Francisco. 

Section  33552,  Streets  and  Highways  Code,  provides: 

"§33552.   Exercise  of  powers  of  authority  by 
city:   Effect  on~~o~ther  acts."   Any  city  may  exer- 
cise any  or  all  of  the  powers  granted  to  an 
authority  by  this  part  alone,  or  in  combination 
with  powers  granted  by  any  other  general  law  rela- 
tive to  parking  facilities." 

On  October  3,  1955,  the  Board  of  Supervisors  adopted 
Resolution  No.  16005  declaring  and  finding  a  need  for  the  City  to 
exercise  the  powers  of  a  parking  authority. 

On  November  24,  1958,  the  Board  of  Supervisors  adopted 
Ordinance  No.  631-53  which  provides  that  all  moneys  collected  from 
parking  meters  and  deposited  in  the  Treasury  of  the  City  and  County 
of  San  Francisco  in  excess  of  all  payments  to  contractors  because 
of  Installation  and  alteration  of  parking  meters  and  the  sum  of 
$938,000  during  any  fiscal  year  shall  be  credited  to  the  special 
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Off-street  parking  Fund.   The  use  of  said  moneys  deposited  in  said 
special  fund  is  restricted  among  other  things  to  the  sole  addi- 
tional pledge  augmenting  a  pledge  of  revenues  from  off-street 
parking  facilities  for  the  servicing  of  future  indebtedness  incurred 
by  the  issuance  of  revenue  bonds  or  other  revenue  instruments  by 
the  City  and  County  of  San  Francisco  for  the  acquisition,  construc- 
tion and  completion  of  off-street  parking  facilities. 

It  is  to  be  noted  that  an  off-street  parking  facility  is 
not  a  public  utility  (Lars en  v.  City  and  County  of  San  Francisco, 
152  C.A.  2d  355).   Therefore /"the  provisions  of  Charter  Section 
127  (whereby  receipts  from  utilities  operated  by  the  Public  Utili- 
ties Commission  must  first  be  used  for  the  payment  of  operating 
expenses,  repairs  and  maintenance,  reconstruction  and  replacement 
before  payment  of  interest  and  sinking  funds  on  bonds  issued  for 
acquisition,  construction  or  extensions)  would  not  be  applicable 
to  off-street  parking  facilities. 

By  virtue  of  the  foregoing,  it  appears  that  the  City,  in 
exercising  the  powers  of  a  parking  authority,  is  authorized  to 
acquire  or  construct  public  parking  lots,  garages  or  other  parking 
facilities  and,  for  the  payment  of  the  costs  thereof,  to  issue  bones 
payable  from  the  revenues  of  any  such  parking  facilities.   Under  the 
provisions  of  Article  XI,  Section  18-1/4  of  the  State  Constitution 
the  City  is  authorized  to  pledge,  place  a  charge  on  or  otherwise 
make  available  any  or  all  revenues  from  parking  meters  as  additional 
security  for  the  payment  of  said  revenue  bonds.   Pursuant  to  said 
Constitutional  provision  the  City  has  adopted  Ordinance  No.  631-58 
setting  up  a  special  Off-Street  Parking  Fund,  which  may  be  used  as 
the  sole  additional  security  for  the  payment  of  revenue  bonds  issued 
for  the  acquisition,  construction  and  completion  of  off-street  park- 
ing facilities. 

You  are  advised  that  in  my  opinion  the  City  and  County  of 
San  Francisco  can  legally  sell  parking  revenue  bonds  under  existing 
law. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

TO:   Parking  Authority  of  the  City 
and  County  of  San  Francisco 
536  Golden  Gate  Avenue 
San  Francisco  2,  California 

Attention:  Mr.  Vining  T.  Fisher 
General  Manager 

Attachment 

JC/TJB 
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SUBJECT:   MUNICIPAL  RAILWAY,  TRAVEL  TIME  --  CANDLESTICK  PARK 
ASSIGNMENT 


Dear  Sir 
as  follows 


This  office  is  in  receipt  of  your  request  for  an  opinion 

REQUEST 

"The  following  problem  is  presented  and  per- 
tains to  operators  of  extra  coaches  to  the  Ball 
Park  and  compensation  related  thereto: 

"An  operator  whose  normal  day  is 
completed  by  either  being  relieved  on 
the  road  or  pulling  in  to  his  'home' 
division  and  being  requested  by  manage- 
ment to  proceed  to  a  'foreign'  division 
and  report  in  person  for  the  purpose  of 
procuring  an  outfit  and  coach,  and  then 
working  a  baseball  extra,  upon  completion 
of  which  he  returns  coach  to  the  'foreign' 
division. 

"QUESTION: 

"A.    Shall  operator  be  paid  from  relief 
point  or  'home'  division  to  'foreign' 
division? 

"B.  Shall  operator  be  paid  from  'foreign' 
division  to  original  relief  point  or  'nome' 
division? 

"C.    If  decision  on  one  or  the  other  or 
both  of  the  items  submitted  above  is  affirm- 
ative, is  it  proper  that  the  effective  date 
be  retroactive  to  May  2,  .  .  .  " 

OPINION 

Charter  section  150  provides  in  part: 

"No  officer  or  employee  shall  be  paid  for 
a  greater  time  than  that  covered  by  his  actual 
service,  ..." 
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In  my  Opinion  Mo.  1331.  dated  February  25,  1959 ,   one  of 
the  questions  considered  was  the  compensability  of  travel  time  of 
employees  from  relief  points  to  the  office  of  the  division  super- 
intendent when  ordered  to  report  there  at  the  conclusion  of  runs. 
I  there  stated: 

"It  would  not  be  illegal  to  compensate  such 
employees  for  one-way  travel  time  between  the 
relief  point  and  the  office  of  their  division 
superintendent,  since,  being  under  orders,  they 
are  in  a  sense  performing  actual  service. 

"If,  however,  an  employee  is  ordered  to 
report  to  his  superintendent  at  the  employee's 
convenience  or  whenever  he  iiappened  to  be  at  the 
d3.vision  point,  such  as  on  pay  day  or  for  a 
sign-up,  the  travel  time  would  not  be  compensable 
as  'actual  service.'" 

A  similar  problem  arose  subsequently  with  respect  to 
travel  time  for  operators  serving  as  collectors  prior  to  or  after 
regular  runs  and,  on  the  understanding  that  "collect  jobs''  do  not 
form  a  part  of  the  regular  daily  assignment  or  run  of  the  men 
involved,  and  that  the  acceptance  of  a  "collect  job"  in  addition 
to  the  regular  daily  assignment  is  not  required  of  the  men  involved 
but  is  voluntary  on  their  part,  Mr.  Charles  Miller,  by  informal 
letter  dated  March  9,    i960,  was  advised  that  in  view  of  the  volun- 
tary nature  of  "collect  jobs"  an  operator  is  not  performing  "actual 
service"  within  the  meaning  of  Charter  section  150  while  traveling 
to  or  from  the  relief  point  of  his  regular  assignment  and  the 
division  to  which  he  reports  to  begin  or  terminate  a  "collect  job." 

Accordingly,  in  answer  to  question  "A",  it  would  not  be 
illegal  to  pay  travel  time  from  the  relief  point  to  the  reporting 
point  for  the  baseball  extra  assignment  if  the  operators  involved 
are  ordered  to  so  report.   Conversely,  if  the  operators  involved 
are  not  ordered  to  report  for  the  baseball  extra  assignments  but 
accept  those  assignments  on  a  voluntary  oasis,  Charter  section  150 
would  not  authorize  compensated  travel  time  since  the  operator  would 
not  be  traveling  to  the  reporting  point  under  orders. 

With  respect  to  question  "B"  I  again  refer  to  Opinion 
No.  1331  and  to  the  cases  cited  therein  which  discuss  an  analogous 
problem  under  the  federal  Pair  Labor  Standards  Act  of  1938.   Under 
those  cases,  particularly  Walling  v.  Mid-Continent  Pipe  Line  Co.  (Ct. 
of  Appeals,  10th  Circuit  -  1944), ^143  Fed  2d  30b,  it  is  my  opinion 
that  in  the  absence  of  a  requirement  that  operators  travel  from  the 
"foreign"  division  to  the  original  relief  point  or  "home"  division 
upon  the  completion  of  the  baseball  extra  assignment  it  would  be  a 
violation  of  Charter  section  150  to  compensate  operators  for  time 
spent  in  such  travel. 
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Replying  to  question  "C"  of  your  request,  retroactivity 
to  May  2  does  not  constitute  a  barrier  to  any  compensable  travel 
time  since  there  is  here  nc  attempt  to  change  existing  law  to 
cover  services  previously  performed. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  V.  W.  Anderson 

Acting  General  Manager 
Municipal  Railx^ay 
949  Presidio  Avenue 
San  Francisco 


MMD/WPB 
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Dear   Sir: 


WHETHER   CLASSES  EXCEPTED   FROM   CIVIL   SERVICE 
EXAMINATION   PROCEDURES    IN   CHARTER   SECTION   H4.2 
MAY  BE   DESIGNATED  AS  NEXT   LOWER  RANK  OR  RANKS 
PROM  WHICH  PROMOTION  WILL   BE   MADE:    K20  ATTORNEY, 
BUREAU   OF  DELINQUENT   REVENUE 


Reference    is  made   to   your  request  for  an  opinion  as  fol- 


REQUEST 

"A  vacancy  in  the  city  and  county  service  will 
soon  occur  in  the  class  of  K20  Attorney,  Bureau  of 
Delinquent  Revenue.   The  duties  of  this  position  re- 
quire that  the  incumbent  act  as  the  attorney  for  the 
Bureau  of  Delinquent  Revenue,  Tax  Collector's  Office; 
handle  all  legal  matters  involving  the  collection  of 
delinquent  accounts  due  the  City  and  County  of  San 
Francisco  such  as  personal  property  taxes,  license 
taxes,  purchase  and  use  taxes,  hospital  charges,  pen- 
sions, maintenance  in  state  homes,  damages  to  city 
property,  rentals  of  city  property  and  airport  charges; 
and  performs  related  duties  as  required.  Appointment 
to  this  position  is  subject   to  competitive  civil 
service  examination  procedures. 

"The  charter  provisions  governing  qualifications 
in  tests  are  set  forth  in  section  li|5  of  the  charter, 
while  the  provisions  concerning  promotion  are  set 
forth  in  charter  section  II46 .   Section  11+6  provides: 

'Whenever  it  deems  it  to  be  practicable, 
the  Civil  Service  Commission  shall  provide  for 
promotion  in  the  service  on  the  basis  of  such 
examinations  and  tests  as  the  commission  may 
deem  appropriate,  and  shall,  in  addition,  give 
consideration  to  ascertained  merit  and  records 
of  city  and  county  service  of  applicants.   The 
commission  shall  announce  in  the  examination 
scope  circular  the  next  lower  rank  or  ranks 
from  which  the  promotion  will  be  made.' 

"There  may  be  in  the  city  and  county  service  trained 
attorneys  whose  experience  in  the  city  and  county  serv- 
ice would  qualify  these  employees  for  promotion  to  the 
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class  of  K20  Attorney,  Bureau  of  Delinquent  Revenue. 
These  attorneys  occupy  positions  wherein  appointment 
is  excepted  from  the  civil  service  examination  pro- 
cedure by  the  provisions  of  section  1^2  of  the 
charter. 

"Assuming  that  the  Civil  Service  Commission 
deems  it  to  be  practicable  and  in  the  best  public 
interest  to  provide  for  promotion  in  the  service 
for  the  class  of  K20  Attorney,  Bureau  of  Delinquent 
Revenue,  your  opinion  is  requested  as  to  whether 
the  Civil  Service  Commission  may  designate  as  the 
next  lower  rank  or  ranks  from  which  promotion  will 
be  made  classes  excepted  from  the  civil  service  ex- 
amination procedures  in  charter  section  II42.   The 
Commission  would,  of  course,  specify  in  the  exam- 
ination announcement,  minimum  requirements  respect- 
ing education  and  experience  in  the  next  lower  rank." 

OPINION 

Let  us  note,  first  of  all,  pertinent  general  powers 
reposed  in  the  Civil  Service  Commission  under  Section  II4I  of  the 
Charter,  as  follows: 

"The  civil  service  commission  shall  be  the  em- 
ployment and  personnel  department  of  the  city  and 
county  and  shall  determine  appointments  on  the  basis 
of  merit  and  fitness,  as  shown  by  appropriate  tests. 
The  commission  shall  classify,  and  from  time  to  time 
may  reclassify,  in  accordance  with  duties  and  respon- 
sibilities of  the  employment,  and  training  and  ex- 
perience required,  all  places  of  employment  in  the 
departments  and  offices  of  the  city  and  county  not 
specifically  exempted  by  this  charter  from  the  civil 
service  provisions  thereof,  or  which  may  be  created 
hereafter  by  general  law  and  not  specifically  ex- 
empted from  said  civil  service  provisions.   The  com- 
mission shall  likewise  classify  all  other  positions 
or  other  places  of  employments  in  the  city  and  county 
service  specifically  exempted  from  the  civil  service 
provisions  of  this  charter,  but  which,  by  the  pro- 
visions of  section  l5ls  thereof,  are  made  subject  to 
classification  for  salary  standardisation  purposes 
on  the  basis  of  duties  and  responsibilities  of  the 
employment,  and  training  and  experience  required. 
The  civil  service  commission  shall  be  the  judge  of 
such  classification. 
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"The  commission  shall  adopt  rule  s  to  carry 
out  the  civil  service  provisions  of  this  charter 
and,  except  as  otherwise  provided  in  this  charter, 
such  rules  shall  govern  applications;  examinations; 
.  .  .  promotions;  .  .  •;  the  filling  of  positions, 
temporary,  seasonal  and  permanent;  classification,' 
approval  of  oayrolls;  and  such  other  matters  as  are 
not  in  conflict  with  this  charter." 

Turning  now  to  that  portion  of  Section  U4.6  of  the 
charter  which  you  have  quoted  in  your  request  and  interpreting 
it  in  the  light  of  said  general  powers  granted,  I  believe  the 
Commission  is  restricted  to  qualifying  the  next  lower  rank  or 
ranks  from  which  promotional  examinations  are  held  to  Civil 
Service  personnel  only.   Those  positions  excepted  from  civil 
service  appointive  and  tenure  control  by  charter  Section  ll|2  do 
not  qualify  as  Civil  Service  positions  even  though  the  Commis- 
sion must  classify  them  since  they  are  subject  to  the  salary 
standardization  provisions  of  the  charter. 

I  make  such  interpretation  also  out  of  deference  to 
the  Commission's  own  Rule  i|,  Section  11.1,  which  reads  as  fol- 
lows: 

"Section  11.1  Promotional  examinations  3hall 
be  open  only  to  appointees  holding  civil  service 
permanent  status  in  a  position  allocated  to  a 
classification  designated  in  the  official  examina- 
tion announcement  as  a  next  lower  rank  and  who 
possess  the  other  qualifications  prescribed  in  the 
announcement,  provided  that  for  purposes  of  this 
rule  the  following  persons  are  deemed  to  hold  per- 
manent civil  service  status: 

"(a)   An  appointee  on  duly  authorized  leave 
of  absence  from  a  position  allocated  to  a  classi- 
fication designated  as  a  next  lower  rank; 

"(b)   An  appointee  with  holdover  status  (Rule  26) 
in  a  position  allocated  to  a  classification  desig- 
nated In  the  official  announcement  as  a  next  lower 
rankj  provided  that  such  appointee  has  been  employed 
in  such  classification  either  under  temporary  or 
permanent  civil  service  appointment  within  a  period 
of  one  year  immediately  prior  to  the  beginning  date 
of  the  examination; 
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"(c)   An  appointee  who  on  the  beginning  date 
of  the  examination  is  serving  a  probationary  ap- 
pointment in  a  position  allocated  to  a  classifica- 
tion designated  as  a  next  lower  rank  as  a  result 
of  a  transfer  (Rule  3k)   from  a  position  of  the 
same  classification  in  another  department,  but 
such  person  shall  not  be  entitled  to  appointment 
from  the  list  of  eli^ibles  result  ing  from  the  pro- 
motional examination  if  he  secures  standing  there- 
on until  he  has  satisfactorily  completed  his  pro- 
bationary appointment  in  his  present  position; 

"(d)   An  appointee  who  on  the  beginning  date 
of  the  examination  is  serving  a  probationary  ap- 
pointment in  a  classification  not  designated  as  a 
next  lower  rank  in  the  promotional  examination  but 
wno,  immediately  prior  to  his  current  probationary 
appointment,  held  an  appointment  under  civil  service 
permanent  status  in  a  classification  designated  as 
a  next  lower  rank  for  the  promotional  examination; 
provided,  however,  that  the  name  of  such  person,  if 
he  secures  standing  on  the  list  of  eligibles  created 
from  the  promotional  examination,  shall  be  removed 
therefrom  upon  completion  of  his  current  probation- 
ary appointment,  unless  by  order  of  the  Personnel 
Director  and  Secretary  or  the  Civil  Service  Commis- 
sion it  is  determined  that  the  duties  and  responsi- 
bilities, and  the  training  and  experience  required 
in  the  current  position  are  so  closely  related  as 
to  warrant  continuation  of  eligibility; 

"(e)   An  appointee  who  on  the  beginning  date 
of  the  promotional  examination  is  serving  a  proba- 
tionary appointment  in  a  position  allocated  to  a 
classification  designated  as  a  next  lower  rank  and 
who,  under  the  provisions  of  Section  1^3  or  D46.I 
or  1^6.2  of  the  Charter,  is  permitted  to  partici- 
pate in  promotional  examinations  while  serving  a 
probationary  appointment,  but  such  rights  and  bene- 
fits thereof  shall  be  in  accord  with  the  provisions 
of  Sections  1^3,  II40.I  and  11+6.2. " 

It  is  my  opinion  that  said  administrative  rule  was 
reasonably  adopted  by  the  Commission  within  the  scope  of  its 
powers  under  the  Charter  and  that  it  has  the  same  binding  effect 
as  the  Charter  itself.   (Bruce  v.  Civil  Service  Board,  6  C.A. 
2d  633.) 
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My  holding,  therefore,  Is  that  if  the  Commission 
deems  it  practicable  to  fill  position  K20,  Attorney,  Bureau  of 
Delinquent  Revenue,  by  way  of  a  promotional  examination,  it  may 
do  so  only  by  designating  the  qualifying  next  lower  rank  or 
ranks  from  among  those  who  comprise  the  city's  classified  civil 
service. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney. 


TO:   Civil  Service  Commission 

George  J.  Grubb,  General  Manager,  Personnel 

151  City  Hall 

San  Francisco  2,  California. 


RJR/BJ¥ 
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SUBJECT:   DISCRETION  OF  DEPARTMENT  OP  PUBLIC  WORKS  TO  WAIVE 
SPECIFIC  REQUIREMENTS  OF  SAN  FRANCISCO  BUILDING 
AND  HOUSING  CODES  AND  ALLOW  EQUIVALENTS  THERETO 
AS  RESPECTS  FIRE  PROTECTION  PROVISIONS. 


Dear  Sir: 


Ycu  have  requested  an  opinion  as  follows: 

REQUEST 

"In  the  plans  for  the  Hilton  Hotel,  submitted 
witn  an  application  for  building  permit  recently, 
three  enclosed  stairways  and  one  interior  smoke- 
proof  tower  are  shown  as  the  means  of  egress  from 
the  floors  used  for  hotel  occupancies.   Although 
there  is  a  controversy  regarding  the  means  of 
computing  the  number  of  stairways  for  purposes 
of  this  opinion,  the  number  of  stairways  and 
fire  escapes  used  herein  are  done  so  for  illustra- 
tive purposes. 

"Under  the  State  Housing  Act,  either  four 
interior  enclosed  stairways  and  four  exterior 
fire  escapes  or  four  smokeproof  towers  adjacent 
to  the  exterior  wall  (Type  4  or  5  in  the  State 
Housing  Act)  may  be  used  as  a  combined  interior 
enclosed  stairway  and  exterior  fire  escape. 
These  provisions  are  mainly  covered  in  Sections 
16402,  16502  and  16504  and  Articles  5,  6,  7  and 
8  of  Chapter  14  of  the  State  Housing  Act. 

"In  the  State  Housing  Act,  Section  15159., 
it  is  provided  that  unless  a  device,  method, 
etc.,  is  specifically  prescribed,  the  building 
department  may  approve  an  alternate  provided  it 
is  at  least  the  equivalent  of  that  prescribed  in 
the  Act. 

"Other  sections  that  may  be  pertinent  include 
Sections  15007,  15151,  15151.3,  15152,  15153, 
15153,  15159  and  19825. 

"The  applicant  has  requested  that  this 
department  consider  an  enclosed  stairway  to  be 
the  equivalent  of  that  prescribed  in  the  Act. 
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"My  question  Is  whether  this  department  has 
the  right  to  decide  on  and,  if  judged  equal,  to 
approve  an  equivalent  to  tne  two  types  of  egress 
allowed  in  the  Act,  either  the  enclosed  stairway 
as  shown  on  the  plans,  or  some  other  type,  or 
whether  the  State  Housing  Act  is  specific,  and 
one  of  the  two  alternates  outlined  in  the  second 
paragraph  must  be  used." 

OPINION 
Your  request  for  an  opinion  involves  two  basic  questions: 

1.  Has  the  Department  of  Public  Works  the  power 
to  approve  an  equivalent  to  the  two  types  of 
egress  set  forth  in  tne  State  Housing  Act? 

2.  Are  the  provisions  of  the  State  Housing  Act 
specific  in  requiring  the  use  of  one  of  the 
two  alternatives  provided  under  the  Act,  (i.e., 
enclosed  interior  stairways  and  outside  fire 
escapes,  o_r  smokeproof  towers),  so  that  one  or 
the  other  must  be  used? 

The  answer  to  these  two  questions  involves  interpretation 
of  many  sections  of  the  State  Housing  Act.   With  respect  to  the 
first  question,  which  really  involves  the  amount  of  discretion 
local  departments  of  public  works  have  in  the  construction  of  new 
buildings  and  the  alteration  of  existing  structures,  it  is  my 
opinion  that  the  sections  granting  discretion  to  the  local  author- 
ities were  not  intended  to  apply  to  standards  of  safety  and  fire 
prevention. 

The  two  main  sections  of  the  State  Housing  Act  that  deal 
with  delegation  of  discretionary  authority  are  Sections  15139  and 
19825. 

Section  15159  reads  as  follows: 

"§15159.   Alternate  materials  and  methods 
of  construction;  approval;  submission  of  evidence. 

The  provisions  of  this  part  are  not  intended  to 
prevent  the  use  of  any  material,  appliance, 
installation,  device,  arrangement,  or  method  of 
construction  not  specifically  prescribed  by  this 
part,  provided  any  sucn  alternate  has  been 
approved . 
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"The  building  department  may  approve  any 
such  alternate  if  it  finds  that  the  proposed 
design  is  satisfactory  and  that  the  material, 
appliance,  installation,  device,  arrangement, 
method,  or  work  offered  is,  for  the  purpose 
intended,  at  least  the  equivalent  of  that 
prescribed  in  this  part  in  quality,  strength, 
effectiveness,  fire  resistance,  durability, 
safety  and  for  the  protection  of  life  and 
health. 

"The  building  department  may  require  that 
sufficient  evidence  or  proof  be  submitted  to 
substantiate  any  claims  that  may  be  made  regard- 
ing its  use.   (Added  Stats.  1951>  c.  1127, 
p.  2892,  §7.)"    (Emphasis  added.) 

This  section  is  similar  in  scope  and  intention  to 
Section  806  of  the  San  Francisco  Building  Code  which  established 
and  controls  the  power  of  the  Board  of  Examiners.   In  both  code 
sections  it  was  intended  that  the  reviewing  bodies,  (Building 
Department  and  Board  of  Examiners),  would  be  charged  with  the 
responsibility  of  checking  and  determining  the  advisability  of 
using  new  materials  and  new  methods  and  types  of  construction,  so 
that  if  approved  as  alternates  to  those  required  by  the  codes, 
there  would  be  an  assurance  that  the  new  materials  or  methods 
of  construction  complied  with  the  existing  standards  of  safety 
established  in  the  codes.   It  was  not  intended  that  the  reviewing 
boards  would  be  empowered  to  determine  what  the  standards  of 
safety  were  to  be,  but  merely  to  allow  experts  in  the  field  of 
materials  and  construction  to  determine  which  materials  and  methods 
of  construction  would  best  effectuate  the  standards  of  safety 
already  established  by  the  code  sections. 

For  example,  in  the  case  of  the  Board  of  Examiners,  the 
intent  of  the  statute  establishing  their  functions  and  jurisdic- 
tion is  clearly  established  in  Section  806  of  the  San  Francisco 
Building  Code,  which  reads,  in  part: 

"It  .is  the  intent  of  this  section  that  new 
materials,  new  methods  and  types  of  construction, 
which  do  not  comply  with  standards  of  safety 
established  by  this  code,  shall  in  no  event  be 
approved;  but  that  the  requirements  of  this  Coue, 
other  than  those  involving  such  standards  of 
safety ,  may  be  waived  under  the  circumstances 
hereinafter  set  forth.  ..."   (Emphasis  added. ) 
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Likewise ,  a  reasonable  interpretation  of  the  State  Hous- 
ing Act  requires  that  all  the  sections  of  a  particular  chapter  be 
examined  to  determine  just  what  discretion  it  was  intended  to 
bestow  upon  local  building  departments  under  Section  15159.   In 
the  same  chapter  Section  15152  reads: 

"§15152.   Minimum  requirements.   The  provi- 
sions of  this  part  constitute  minimum  require- 
ments for  the  protection,  health,  and  safety  of 
the  public  and  of  the  occupants  of  apartment 
houses,  hotels,  and  dwellings.   (Stats.  1939* 
c.  60,  p.  876,  §15152.)" 

While  Section  15153  reads  as  follows: 

"§15153.   Local  ordinances.   Subject  to  the 
provisions  of  Section  15153.2  the  governing  body 
of  any  city  or  county  may  enact  ordinances  or 
laws  imposing  restrictions  greater  than  those 
imposed  by  this  part,  or  prescribing  fees  for 
permits,  certificates,  or  other  papers  required 
by  this  part.   (Stats.  1939,  c.  60,  p.  876, 
§15153,  as  amended  Stats.  1953,  c.  1155, 
p.  2654,  §1.)" 

In  taking  these  sections  together  with  Section  15159  it 
appears  certain  that  the  minimum  requirements  of  the  State  Housing 
Act,  that  are  specifically  set  forth,  must  be  met  when  a  standard 
of  safety  for  the  benefit  of  the  public  is  involved.   By  oestowing 
discretion  on  the  local  building  departments  it  obviously  was  not 
intended  that  the  minimum  requirements  established  by  the  code  could 
be  waived,  and  a  substitute  allowed,  when  public  safety  was  con- 
cerned.  (Ewing  v.  Bo Ian,   168  C.A.  2d  619;  26  Ops.  Atty.  Gen.71  at 
73.) 

The  other  section  of  the  State  Housing  Act  here  involved 
is  Section  19825,  which  reads  as  follows: 

"§19825.   Scope  of  chapter. 

"(a)   City  ordinance  prescribing  equal  or 
greater  standards.   The  provisions  of  Part  1 
(commencing  at  Section  15000)  of  this  division 
and  of  Chapter  1  (Commencing  at  Section  19000), 
Chapter  2  (commencing  at  Section  19100),  and 
Chapter  3  (commencing  at  Section  19300)  of  Part 
3  of  this  division  shall  not  apply  within  any 
city  having  and  enforcing  a  local  ordinance 
prescribing  minimum  standards  equal  to  or  greater 
than  such  provisions  of  this  division;  such  local 
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ordinance  shall  supersede  such  provisions  of  this 
division. 

"(b)   Construction  of  chapter  provisions. 
No  provision  of  this  chapter  snail  be  construed 
to  authorize  a  reduction  In  or  exemption  from 
the  provisions  of  Chapters  3  (commencing  at 
Section  15250)  and  4  (commencing  at  Section  13351) 
of  Part  1  of  this  division  or  a  reduction  in  the 
maintenance,  sanitation  or  occupancy  provisions 
of  Part  1  of  this  division. 

"(c)  Notice  to  state  department.   The  provi- 
sions of  this  chapter  shall  be  effective  only  in 
a  city  where  the  legislative  body  determines  that 
an  ordinance  described  in  subdivision  (a)  of  this 
section  is  in  force  and  effect  and  so  notifies 
the  state  department  presently  charged  with 
enforcement  of  the  provision  of  this  division  if 
a  state  department  be  so  charged.   (As  amended 
Stats.  1957,  c.  1620,  p.  2966,  §1,  effective 
July  3,  1957.)" 

This  section  merely  means  that  resort  should  be  had  to 
the  local  codes  or  ordinances  (here  the  San  Francisco  Building  Code 
and  the  San  Francisco  Housing  Code),  where  a  municipality  has 
adopted  its  own  code  to  provide  standards  as  restrictive,  or  more 
restrictive,  than  those  established  by  the  state  in  the  State 
Housing  Act.   In  San  Francisco  we  have  adopted  our  own  building 
regulations  and  have  complied  with  Section  19825  as  respects 
notifj cation  to  the  State  Division  of  Housing,  (Board  of  Supervis- 
ors by  resolution  and  letter  on  July  16,  1958). 

This  being  the  case,  reference  must  be  made  to  the  local 
ordinances  to  determine  the  problem  of  egress  from  upper  floors  of 
the  proposed  Hilton  Hotel.   However,  such  reference  does  not  aid 
an  a  solution  to  the  problem  as  to  the  amount  of  discretionary 
powers  residing  in  the  Department  of  Public  Works  and  the  Super- 
intendent of  Building  Inspection.   In  fact,  as  respects  the  ques- 
tion of  egress  our  local  building  ordinances  are  more  restrictive 
as  specifically  regards  standards  of  safety,  including  smokeproof 
towers,  than  is  the  State  Housing  Act.   It  is  clear,  however,  on 
reading  the  sections  of  both  the  Building  Code  and  the  Housing  Cede 
that  apply  to  discretionary  powers  of  the  Superintendent  of  Build- 
ing Inspection,  it  was  not  the  intent  of  either  code  to  allow  any- 
thing less  than  is  required  by  specific  sections  dealing  with  safety, 
particularly  fire  prevention. 
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Section  106  of  the  new  Housing  Code  reads  as  follows: 

"Sec.  106.   Alternate  materials,  etc.  The 
provisions  of  this  Code  are  not  intended  to 
prevent  the  use  of  any  material,  appliance, 
installation,  device,  arrangement,  or  method  of 
construction'not  specifically  prescribed  by  this 
Code,  provided  any  such  alternate  has  been 
approved. 

"The  Superintendent  may  approve  any  such 
alternate  if  he  finds  that  the  proposed  design 
is  satisfactory  and  that  the  material,  appliance, 
installation,  device,  arrangement,  method,  or  work 
offered  is,  for  the  purpose  intended,  at  least  the 
equivalent  of  that  prescribed  in  this  Coda  in 
quality,  strength,  effectiveness,  fire  resistance, 
durability,  safety  and  for  the  protection  of  life 
and  health. 

"The  Superintendent  may  require  that  suffi- 
cient evidence  or  proof  be  submitted  to  substanti- 
ate any  claims  that  may  be  made  regarding  its  use." 

Section  106  of  the  San  Francisco  Building  Code  is  approx- 
imately the  same  as  the  above  cited  section  of  the  Housing  Code. 
In  both  of  these  sections  the  alternatives  or  equivalents  that  the 
Superintendent  of  Building  Inspection  may  approve  apply  to  such 
things  as  "quality",  "strength",  "effectiveness",  "fire  resistance", 
and  "durability" .   This  indicates  an  authority  to  pass  on  the  kind 
cf  materials  to  be  used  or  the  method  or  type  of  construction  in  a 
building.   Nowhere  in  the  discretionary  power  sections  of  the  codes 
is  there  an  indication  that  the  Superintendent  can  determine  what 
would  be  the  best  standard  of  safety  possible  in  a  field  such  as 
fire  prevention.   In  my  opinion  the  area  of  fire  prevention  should 
be  left  to  the  control  and  discretion  of  those  best  qualified  to 
judge  the  safety  requirements  for  -egress  as  applied  to  fire  safety. 
Under  Charter  Section  38  this  authority  is  clearly  vested  in  the 
Bureau  of  Fire  Prevention  and  Public  Safety. 

It  is  not  to  be  expected  that  the  Superintendent  of  Build- 
ing Inspection  would  be  qualified  as  an  expert  on  fire  prevention 
matters.   As  applies  to  the  discretion  of  even  the  Board  of  Examin- 
ers, the  Chief  of  Fire  Prevention  is  to  be  consulted  as  to  the 
safety  requirements  of  the  public,  on  fire  prevention,  in  the  erec- 
tion of  new  buildings  or  alteration  of  existing  structures.   Under 
Section  806(b)  he  is  made  an  ex  officio  member  of  the  Board  of  Exam- 
iners.  This  was  done  with  the  obvious  intention  of  using  his  exper- 
ience in  the  area  of  fire  prevention  and  safety. 
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This  office  has  previously  indicated  (Opinion  No. 1193 , 
released  October  2,  1957)  that  the  Board  of  Examiners  could  not 
waive  compliance  with  the  provisions  of  the  Building  Code  relating 
to  standards  of  safety  for  fire  prevention.   In  that  opinion  I 
pointed  out  that  Charter  Section  33  gives  the  Chief  of  Fire  Pre- 
vention exclusive  control  over  matters  involving  fire  prevention, 
and  the  ordinances  relating  to  fire  prevention,  fire  protection 
and  the  protection  of  persons  and  proper by  from  fire.   Also  that 
the  , Bureau  of  Fire  Prevention  and  Public  Sufety  acts  within  its 
jurisdiction  in  refusing  to  give  approval  to  plans  and  specifica- 
tions because  of  non-compliance  with  specific  fire  safety  ordi- 
nances in  the  Building  Code. 

It  is  apparent  that  the  sections  in  our  codes  dealing 

with  smokeproof  towers ,  or  other  means  of  egress,  are  standards  of 

safety  passed  primarily,  if  not  entirely,  for  the  purpose  of  pro- 
tecting the  public  from  fires. 

This  brings  us  to  the  second  question  raised  in  your 
request  for  opinion.   That  is,  are  the  provisions  of  the  State 
Housing  Act  concerning  egress  (Sections  16402,  16502  and  16504) 
specific  in  nature,  rather  than  general,  and  are  they  thereby 
mandatory  provisions  as  respects  local  departments  of  puolic  works? 
Cr  can  the  local  departments  exercise  discretion  in  the  application 
of  these  sections? 

First,  because  the  City  and  County  of  San  Francisco  has 
gone  on  record  by  advising  the  State  that  we  have  in  operation  our 
own  set  of  building  codes,  if  the  codes  adopted  include  sections 
on  the  matter  of  egress,  we  must  look  to  these  codes  and  not  the 
State  Act.   Our  local  codes  not  only  speak  on  the  matter  of  egress 
but  they  are  more  restrictive  in  application  than  the  State  Hous- 
ing Act  in  the  matter  of  smokeproof  towers.   The  State  Housing  Act 
does  not  require  smokeproof  towers.   Interior  stairways  are  per- 
mitted with  outside  fire  escapes  (State  Housing  Act,  Section  16720'). 
However,  interior  stairways,  if  used,  must  be  combined  with  outside 
fire  escapes.   (State  Housing  Act,  Sections  16401  and  16502.)   Our 
codes  do  require  a  smokeproof  tower. 

For  a  building  the  size  of  the  proposed  Hilton  Hotel  it 
would  be  necessary  to  provide  a  means  of  egress  for  each  8,000 
square  feet,  or  fractional  part  of  8,000  square  feet,  of  floor 
area  for  every  floor  above  the  first  floor.   (San  Francisco  Housing 
Code,  Section  1103.)   The  city  codes  also  require  that  at  least  one 
of  the  required  exits  shall  be  a  smokeproof  tower.   San  Francisco 
Housing  Code,  Section  1109,  reads: 

"(a)  Pvequired  -  general.   Every  apartment 
house  or  hotel  more  than  two  stories  in  height 
shall  have  at  least  one  smoke  proof  tower,  or  one 
fire  escape,  or  equivalent  as  permitted  by  Article 
21  of  the  Building  Code." 
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The  difficulty  in  determining  the  codes'  requirements 
comes  in  deciding  what  is  the  equivalent  under  Article  21  of  the 
Building  Code.   One  section  of  Article  21  (Section  2102(c))  would 
seem  to  allow  interior  stairways  alone  as  combined  fire  escapes  and 
stairways.   However  the  article  must  be  read  in  its  entirety.   In 
so  doing,  Section  2109(b)  sets  forth  the  requirement  that,  "In 
buildings  five  (5)  stories,  or  more,  in  height  one  (1)  of  the 
required  exits  shall  be  a  smokeproof  enclosure."  It  is  apparent 
from  both  tne  Building  and  Housing  Codes,  therefore,  that  a  build- 
ing the  size  of  the  proposed  Hilton  Hotel  must  have  at  least  one 
smokeproof  tower.   The  other  exits  can  consist  of  either  additional 
smokeproof  towers  or  interior  stairways  plus  an  outside  fire  escape 
for  each  additional  8,000  square  feet  of  space.  (San  Francisco 
Building  Code,  Section  2116. ) 

The  San  Francisco  codes  are  specific  as  to  what  consti- 
tutes a  smokeproof  tower  also.   A  smokeproof  tower  is  defined  as  a 
stairway  plus  vestibule  constructed  at  a  point  adjoining  the  exterior 
walls  of  the  building,  facing  on  a  street,  or  yard,  or  public  space 
equivalent  zo   a  street.   (Emphasis  added.   San  Francisco  Building 
Code,  Section  2119;  State  Housing  Act,  Section  16671. ) 

The  present  Hilton  Hotel  plans  contemplate  that  tne 
seventeen-story  building  will  have  interior  stairways  only,  without 
outside  fire  escapes  and  without  smokeproof  towers.   The  plans, 
therefore,  fail  to  comply  with  the  city  codes  as  to  the  required 
means  of  egress  from  levels  above  the  ballroom. 

It  is  my  opinion  that  the  code  sections  governing  egress 
are  specific  in  nature  and  apply  to  standards  of  safety  for  the  pro- 
tection of  the  public.   As  such  they  are  not  sections  of  the  code 
which  can  be  waived  in  the  discretion  of  the  Superintendent  of  Build- 
ing Inspection  or  the  Board  of  Examiners.   If  something  other  than 
the  requirements  of  the  present  codes  is  desired,  as  to  the  requisite 
means  of  egress  in  hotels  and  apartment  houses,  it  will  be  necessary 
to  amend  the  codes  to  effect  that  purpose,  always  keeping  in  mind 
that  local  codes  must  be  as  restrictive  as,  or  more  restrictive, 
than  the  State  Housing  Act  in  areas  wherein  the  State  has  enacted 
legislation. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
TO:  MR.  REUBEN  K.  OWENS  City  Attorney 

Director  of  Public  Works 

CC:  HONORABLE  GEORGE  CHRISTOPHER,  Mayor 
City  and  County  of  San  Francisco 

MBF/GEB 


No.  1443 -A 
June  6,  1960 


Finance  Committee 

Board  of  Supervisors 

235  Ca-ty  hall 

San  Francisco  2,  California 


Re:  Taxation;  College  Exemption  Construed 


Gentlemen : 


The  San  Francisco  Contemporary  Dancers  Foundation  has 
submitted  a  claim  for  refund  of  1958-1959  taxes,  and  cancellation 
of  1959-1960  taxes,  upon  property  described  as  Block  Number  619, 
Lot  Number  15,  in  the  City  and  County  of  San  Francisco.  Petitioner's 
letter  states  that  the  foundation  has  received  State  accreditation 
as  a  school  of  collegiate  grade.   It  claims  exemption  from  taxes 
pursuant  to  the  provisions  of  Section  la  of  Article  XIII  of  the 
California  Constitution. 

The  tax  status  of  property  becomes  fixed  annually  on  the 
first  Monday  in  March  (Section  405,  Revenue  and  Taxation  Code; 
Pasadena  Hospital  Assn.  v.  County  of  Los  Angeles,  35  C.  2d  779, 
221  P.  2d  68).  Claimant,  not  being  accredited  on  the  lien  dates 
for  1958  and  1959,  was  not  entitled  to  exemption  for  the  years  in 
question,  and  is  not  now  entitled  to  refund  for  those  years. 

Claimant  has  now  complied  with  the  provisions  of  Section 
29007(a)  of  the  Education  Code  and  is  thereby  entitled  under  the 
law  to  issue  diplomas.  The  Department  of  Education  has  informed 
me,  however,  that  the  institution  has  never  been  accredited  or 
authorized  by  the  Superintendent  of  Public  Instruction. 

The  constitutional  exemption  is  granted  to  an  institution 
of  collegiate  grade  as  a  whole  and  not  otherwise  (Pasadena  University 
v.  Los  Angeles  County,  190  C.  786,  789,  214  P.  868). 
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subje: 

Claimant's  articles  of  incorporation  provide  that  the 
primary  purpose  of  the  corporation  is  to  advance  the  education, 
both  of  individuals  and  of  the  public,  in  the  fields  of  contempo- 
rary dance,  ethnic  dance,  and  the  related  theatre  arts.  Two 
purposes  are  served:  a  theatre  of  the  dance  and  a  school  of 
contemporary  dance.  Revenuewise,  information  submitted  indicates 
production  income  to  be  slightly  larger  than  tuition  income;  rental 
income  exceeds  both  other  types . 

Further,  the  institution  was  incorporated  under  the 
General  Nonprofit  Corporation  Law  of  California  rather  than  as  a 
private  college  pursuant  to  pertinent  provisions  of  the  Education 
Code  (Art.  1,  Ch.  1,  Div.  21).  One  difference  noted  is  that  the 
articles  of  incorporation  specify  that  there  shall  be  but  three 
directors,  whereas  the  Education  Code  requires  not  less  than  five 
directors  for  a  private  college  (Section  29004(d),  Education  Code). 

Mindful  of  the  rule  that  any  doubt  in  construction  of 
provisions  providing  for  exemption  of  property  from  taxation  is  to 
be  resolved  against  the  right  to  exemption  (Sutter  Hospital  of 
Sacramento  v.  City  of  Sacramento,  39  C.  2d  33,  244  P.  2d  390),  and 
considering  all  aspects  of  the  corporation  here  involved,  I  am  of 
the  opinion  that  claimant's  main  purpose  and  usefulness  is  not  that 
of  an  educational  institution  of  collegiate  grade  (Lutheran  Hospital 
Society  v.  County  of  Los  Angeles,  25  C.  2d  254,  153  P.  2d  341). 

I  must,  therefore,  recommend  that  the  claim  for  refund 
of  taxes  for  1958-1959  be  rejected,  and  that  the  request  for  cancel- 
lation of  taxes  for  1959-1960  be  denied,   ft  I  esulution  is  appended 
hereto  for  your  consideration. 

Yours  truly, 

DION  R,  liOLM 
City  attorney 

0IW:lp 
Encl. 
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OPINION  NO.  1444 
June  8,  I960 


SUBJECT:   LIABILITY  FOR  VOLUNTEFR  WORKERS  IN  LIBRARY 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

'In  the  1960-61  budget  the  Library  Department 
was  granted  $260,000.00  in  the  general  book  appro- 
priation.  This  amount  is  $60,000.00  above  what  was 
allowed  in  the  1959-60  budget.   Unfortunately,  only 
one  new  clerical  employment  was  authorized  for  the 
new  year. 

"Because  of  the  shortage  of  clerical  assistance, 
particularly  in  the  book  processing  departments,  the 
Library  urgently  requires  people  with  typing  and 
filing  skills  to  accomplish  the  paper  work  necessary 
to  intelligently  order  and  catalog  the  number  of 
volumes  represented  by  an  expenditure  of  $260,000.00. 
A  number  of  interested  citizens  have  offered  their 
services  on  a  volunteer  basis  to  perform  the  clerical 
tasks  indicated. 

"Other  city  departments  presently  use  volunteer 
assistance.   Our  question  concerns  the  problem  of 
liability  in  the  use  of  volunteers.   Is  it  necessary 
that  a  'hold  harmless1  or  other  agreement  be  executed 
between  the  Library  and  each  volunteer  worker  to 
protect  the  city  in  case  of  personal  injury?  Ycur 
answer  to  this  question  and  your  comments  on  other 
possible  contingencies  which  should  be  taken  into 
account  in  the  use  of  volunteers  will  be  greatly 
appreciated. 

"Since  the  above  matter  will  be  discussed  at  the 
Library  Commission  meeting  to  be  held  Wednesday,  June 
8,  i960,  may  I  request  that  your  reply  in  this  matter 
be  made  prior  to  that  date." 

OPINION 

The  City  and  County  of  San  Francisco  could  be  held  liable 
under  the  Public  Liability  Act,  for  injuries  sustained  by  a  vol- 
unteer clerical  worker  resulting  from  a  dangerous  or  defective  con- 
dition of  City  property .   A  finding  that  the  volunteer  clerical 
worker's  own  negligence  contributed  to  his  injury  or  that  ne  was 
entitled  to  Workmen's  Compensation  would  bar  recovery  in  a  civil 


OPINION  NO.  1444 
June  8,  I960 
Page  2 


action.   (Government  Code,  Sections  53050-53052;   Labor  Code, 
Section  3601) 

Research  has  failed  to  disclose  statutory  or  case  law 
holding  that  a  volunteer  clerical  worker  is  or  is  not  entitled  to 
Workmen's  Compensation  for  injuries  sustained  while  working  as  a 
volunteer.   It  has  been  held  that  a  student  nurse  or  a  student 
teacher  is  entitled  to  Workmen's  Compensation  for  injuries  sus- 
tained.  It  has  also  been  held  that  an  employee  who  volunteers  to 
work  extra  days  without  pay  is  entitled  to  Workmen's  Compensation 
for  injuries  sustained  while  working  as  a  volunteer.   (Stanford 
University  v.  Industrial  Ace.  Com. ,  8  Cal.  Comr>.  Cases  74;  State 
Comp.  Ins.  Fund  v.  Industrial  Ace.  Com.,  22  Cal.  Comp.  Cases  212; 
Cal.  Comp.  Insurance  Co.  v.  Industrial  Ace.  Com. ,  llo  Cal .  App . 
2d  b53.) 

There  is  some  opinion  expressed  that  one  who  renders 
service  as  a  volunteer  is  not  an  employee  and  not  entitled  to 
Workmen's  Compensation.   Unfortunately,  the  cases  cited  in  support 
of  this  principle  would  not  provide  a  binding  precedent  relieving 
the  City  and  County  of  San  Francisco  of  liability  for  injury  sus- 
tained by  a  volunteer  clerical  worker.   Against  this  opinion  must 
be  weighed  the  hard  fact  that  the  Industrial  Accident  Commission, 
as  required  by  the  Workmen's  Compensation  Act,   liberally  construes 
tne  law  in  favor  of  the  claimant  under  the  Workmen's  Compensation 
Act.   (30  Ops.  Attorney  General  28l;   Hanna,  Employee  Injuries  and 
Workmen's  Compensation,  Vol.  II,  p.  67;   Labor  Code,  Section  3202.) 

It  is  not  inconceivable  that  the  Industrial  Accident 
Commission  would  find  an  "implied  employee  relationship"  in  order 
to  extend  the  benefits  of  the  Workmen's  Compensation  Act  to  a 
volunteer  clerical  worker.  It  also  should  be  noted  that,  since 
it  would  be  clearly  against  public  policy,  the  City  could  not 
escape  liability  by  taking  a  waiver  of  Workmen's  Compensation 
rights,  if  any,  from  a  volunteer  clerical  worker. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Frank  A.  Clarvoe,  Jr. 
Acting  City  Librarian 
Public  Library,  Civic  Center 
San  Francisco  2,  California 

TJL/GEB 


OPINION  HO.  1445 
June  3,  1960 

SUBJECT:   PROBATION,  CIVIL  SERVICE  EMPLOYEE,  EXTENSION  THEREOF 

Gentlemen: 

I  have  received  your  request  for  an  opinion  as  follows: 

REQUEST 

"A  request  has  been  submitted  to  the  Civil  Service 
Commission  on  behalf  of  Audrey  R.  Wood,  X40  Senior  Li- 
brarian, that  she  be  granted  an  educational  leave  of 
absence  as  provided  in  Section  5  of  Rule  31,  Rules  of 
the  Civil  Service  Commission.  Hiss  Uood  is  presently 
serving  her  probation  in  this  class. 

"Your  opinion  is  invited  on  the  folloxdLng  ques- 
tions: 

(a)  May  the  Commission  by  rule  extend  tbe 
period  of  probation  for  periods  of  time 
equivalent  to  periods  during  which  an 
employee  might  be  absent,  or 

(b)  whether  the  employee  can  sign  a  valid 
agreement  that  the  probationary  period 
be  so  extended." 

OPINION 

Answer  to  Question  1. 

Section  148  of  the  Charter  provides  for  the  period  of 
probation  for  any  appointment  to  a  position  that  is  declared  perma- 
nent by  the  Civil  Service  Commission  and  also  provides  for  the  method 
of  terminating  a  person's  appointment  during  the  probationary  period. 
The  portion  of  Section  143  dealing  with  this  matter  reads  as  follows: 

"Any  appointment  to  a  position  declared  permanent 

by  the  civil  service  commission  shall  be  on  probation 
for  a  period  of  six  months ,  provided  that  the  probationary 
period  for  entrance  positions  in  the  uniform  rank  of  the 
police  department  shall  be  for  one  year.  At  any  time  dur- 
ing the  probationary  period  tbe  appointing  officer  may 
terminate  the  appointment  upon  giving  written  notice  of 
such  termination  to  the  employees  and  to  the  civil  service 
commission  specifying  the  reasons  for  such  termination. 
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Except  in  the  case  of  uniformed  members  of  the  police  and 
fire  departments  the  civil  service  commission  snail  inquire 
into  the  circumstances.   If  the  appointment  resulted  from 
an  entrance  examination  the  commission  may  declare  such 
person  dismissed  or  may  return  the  name  to  the  list  of 
eligibles  for  certification  to  another  department.  If  the 
appointment  resulted  from  a  promotional  examination  the 
employee  shall  have  the  right  of  appeal  and  hearing  before 
the  civil  service  commission.   The  commission  shall  render 
a  decision  within  thirty  days  after  receipt  of  the  notice 
of  termination  and  (a)  may  declare  such  person  dismissed; 
or  (b)  order  such  person  reinstated  in  his  position  with- 
out prejudice,  and  the  commission  may  in  its  discretion 
order  that  the  employee  be  paid  salary  from  time  of  the 
termination  of  his  appointment;  or  (c)  order  the  return 
of  such  person  to  the  position  from  which  he  was  pro- 
moted. The  decision  of  the  commission  shall  be  final, 
Immediately  prior  to  the  expiration  of  the  probationary 
period  the  appointing  officer  shall  report  to  the  civil 
service  commission  as  to  the  competence  of  the  probationer 
for  the  position,  and  if  competent,  shall  recommend  per- 
manent appointment . :l 

3y  the  provisions  of  Section  141  of  the  Charter  the  Civil 
Service  Commission  is  given  certain  rule  making  power  and  the  speci- 
fic portion  of  Section  141  dealing  with  this  subject  reads  as  fol- 
lows : 

"The  commission  shall  adopt  rules  to  carry  out  the 
civil  service  provisions  of  this  charter  and,  except  as 
otherwise  provided  in  this  charter,  such  rules  shall 
govern  applications;  examinations;  eligibility;  duration 
of  eligible,  lists;  certification  of  eligibles;  appoint- 
ments; promotions;  transfers;  resignations;  lay-offs  or 
reduction  in  force,  both  permanent  and  temporary,  due 
to  lack  of  work  or  funds,  retrenchment,  or  completion  of 
woru;  the  filling  of  positions,  temporary,  seasonal  and 
permanent;  classification;  approval  of  payrolls;  and  such 
other  matters  as  are  not  in  conflict  with  this  charter. 
The  commission  may,  upon  one  week's  notice,  make  changes 
in  the  rules,  which  changes  shall  thereupon  be  published, 
and  be  in  force;  provided  that  no  such  change  in  rules 
shall  affect  a  case  pending  before  the  commission.   The 
secretary  may  certify  eligibles  and  payrolls  and  conduct 
examinations  under  the  rules  of  the  commission.'1 

Therefore,  in  answer  to  your  first  question,  both  the 
language  of  Section  148,  which  specifies  the  period  of  probation, 
and  the  limitation  of  the  rule  making  ->ower  of  the  Commission  under 
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Section  141  would  make  it  impossible  foi  you  to  amend  your  rules  so 
as  to  extend  the  period  of  probation  beyond  the  period  prescribed  in 
Section  140  of  the  Charter. 

Answer  to  Question  2. 

The  second  inquiry  asks  whether  a  valid  agreement  could  be 
entered  into  with  the  employee  to  extend  a  probationary  period  beyond 
that  provided  for  in  the  Charter.  Obviously,  if  the  Civil  Service 
Commission  does  not  have  authority  to  amend  its  rules  to  extend  the 
probationary  period  beyond  that  prescribed  by  the  Charter  the  Commis- 
sion does  not  have  authority  to  execute  an  agreement  with  an  employee 
to  this  effect.   It  cannot  do  indirectly  what  it  is  prohibited  from 
doing  directly.  Further,  since  the  charter  requirements  are  specific 
upon  the  fact  that  the  probationary  period  must  be  completed  within 
six  months  in  all  positions  except  police  and  fire,  no  one  else 
could  execute  such  a  proposed  agreement  on  behalf  of  the  city  as  it 
would  be  an  attempt  to  vary  the  express  terms  of  the  Charter. 

You  are  thus  advised  in  connection  with  your  inquiry  as 
submitted. 

Respectfully  submitted, 


DIOH  R.  HOLM 
City  Attorney 
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Attention:  Mr.  George  J.  Grubb 
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SUBJECT:  LEGALITY  OF  SOUND  ABATEMENT  CENTER  CONTRACT; 
NO  CONFLICT  OF  INTEREST  UNDER  CHARTER  SECTION 
222  AND  SECTION  222 „1 

Dear  Sir: 

This  office  has  your  request  for  the  following  opinion: 

REQUEST 

"There  has  been  presented  to  me  for  certification 
of  funds  a  contract  between  the  City  and  County  of  San 
Francisco  by  Public  Utilities  Commission  and  Sound 
Abatement  Center  by  Don  Fasackerly,  President  and 
Warren  Burke,  Secretary. 

"Enclosed  herewith  is  a  copy  of  the  contract  and 
a  copy  of  an  appropriation  ordinance. 

"Will  you  please  advise  me  whether  or  not  I  may 
legally  certify  there  is  a  valid  appropriation  from 
which  the  expenditure  of  funds  required  by  che  provi- 
sions of  this  contract  may  be  made  and  whether  or  not 
I  may  legally  draw  my  warrant  upon  the  Treasury  for 
the  actual  payments  as  they  become  due." 

OPINION 

The  purport  of  your  questions  is  determination  of  the 
legality  of  the  subject  contract  for  the  purpose  of  certification 
of  the  validity  of  the  appropriation  and  of  determination  of  the 
validity  of  drawing  a  warrant  thereupon.  Charter  Sections  85  and 
86;  see,  Williams  Bros.  &  Kaas  v.  City  and  County  of  San  Francisco, 
53  Cal.  App.  2d  415 . 

Analysis  of  the  issues  indicates  that  there  are  two  cate- 
gories in  which  questions  may  arise  as  to  the  subject  contract: 

(1)  The  validity  of  the  particular  type  of  contract  in  relation 
to  the  question  of  the  services  to  be  rendered  thereunder;  and 

(2)  The  possible  conflict  of  interest  question  raised  by  the 
execution  of  the  contract  by  a  Public  Utilities  Commissioner  as 
President  of  the  non-profit  corporation  with  which  the  contract 
has  been  entered.  These  questions  will  be  treated  seriatim. 
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Validity  of  a  Contract  for  Special  Consulting  Services 

The  contract  is  with  the  Sound  Abatement  Center,  a  non- 
profit corporation  organised  under  the  laws  of  California.   In  the 
recitals  the  purpose  of  the  contract  is  stated  as  assisting  the 
Public  Utilities  Commission  in  its  continuing  effort  to  minimise 
traffic  sound  at  San  Francisco  International  Airport  and  protect 
surrounding  communities  by  the  employment  of  the  Center  to  provide 
continuing  consulting  services,  by  advising  City  agencies  regarding 
sources  and  extent  of  Airport  noise,  and  by  furnishing  information 
regarding  prevention. 

In  the  body  of  the  contract  it  is  stated  (Division  P, 
section  1)  that  the  Center  is  retained  as  an  independent  contractor 
to  utilize  its  professional  skill  and  best  efforts  during  the  term 
thereof  for  the  performance  of  described  professional  services. 

The  contract  then  recites  that  the  Center  shall  perform 
four  specific  categories  of  duties  by  furnishing  the  technical 
services  of  personnel  skilled  in  the  specialized  fields  required 
and  "which  are  not  available  through  normal  City  Civil  Service 
appointment"  (Division  A,  section  2).  The  four  specific  categories 
of  duties  are:   (1)  The  study  and  determination  of  the  source, 
incidents  and  areas  of  aircraft  noise  at  the  airport;   (2)  Evalua- 
tion of  said  aircraft  noise  in  the  surrounding  communities;   (3) 
Furnishing  of  information  to  the  Commission,  airport  and  other  city 
officials  regarding  methods  for  preventing  and  alleviating  said 
noise;  and   (4)  Consultation  with  the  Commission,  Airport  Manager 
and  other  city  officials  regarding  findings,  conclusions,  recommen- 
dations, reports  or  other  matters  in  connection  with  the 
performance  of  the  agreement.   (Division  A,  section  2.) 


The 
all  service  shall 


contract  provides  for  a  term  of  one  year  within  which 
all  be  completed.   (Division  B,  section  1.) 

The  contract  further  provides  for  a  fee  of  $3,000,  with  a 
payment  of  $2,000  thereof  at  the  time  of  execution  of  the  agreement 
and  a  payment  of  the  remainder  or  $1,000  at  the  expiration  of  the 
term  and  the  completion  of  all  services  required  under  the  agree- 
ment.  It  is  provided  that  the  City  shall  have  no  obligation  other 
than  that  for  payment  of  said  $3,000  fee.   (Division  B,  section  2.) 

In  regard  to  the  validity  of  the  subject  agreement  as  one 
for  the  performance  of  consulting  services,  past  decisions  estab- 
lish the  validity  of  such  an  agreement.   I  particularly  refer  to 
the  decision  of  City  and  County  of  San  Francisco  v.  boyd,  17  Cal. 
2d  606;  110  P.  2d  10j6,  which  passed  upon  and  upheld  "an  agreement 
with  a  civil  engineer  for  a  five  year  term  for  the  performance  of 
a  traffic  and  transit  survey.  The  Boyd  case  upheld  the  contract 
there  at  issue  as  against  several  legal  objections.   It  was  objectvc 
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in  the  Boyd  case  that  utility  funds  could  not  be  used  for  the 
survey  in  question;  however,  it  was  held,  under  section  128.1  of  the 
Charter,  that  a  survey  to  determine  "contemplated  future  improvement" 
was  a  proper  purpose  for  the  expenditure  of  such  sums. 

The  Boyd  case  then  further  took  up  the  objection  that  the 
City  and  County  of  San  Francisco  might  obtain  no  benefit  from  such  a 
contract  for  consulting  services.  Such  considerations  were  held  to 
be  within  the  scope  of  the  proper  exercise  of  discretion  by  the  con- 
tracting body.  The  court  said  at  page  614: 

"The  speculation  that  the  engineer  may  die  or  that 
a  tidal  wave  might  destroy  the  city  were  suitable  topics 
for  consideration  of  only  the  legislative  discretion 
ard  involve  such  risks  as  a  municipality  must  always 
suffer  in  contracting  for  professional  services  covering 
a  period  of  years.  The  fears  of  respondent  that  no 
economic  benefits  will  be  derived  by  the  city  in  the 
event  of  a  failure  of  the  complete  performance  or"  his 
contract  by  Purcell  are  not  justified  in  view  of 
Purcall's  obligation  that  at  all  times  he  shall  furnish 
advice  and  make  reports  as  to  conditions  found  to  exist 
and  recommend  methods  for  improving  such  conditions; 
that  such  repairs  and  services  will  be  completed  with 
promptness  and  submitted  when  completed;  that  on  the 
first  of  July  of  each  year  a  progress  report  for  the 
preceding  year  shall  be  submitted  including  surveys, 
recommendations  and  cost  estimates;  that  Purcell  shall 
develop  his  organization,  which  vould  be  available  to 
continue  with  the  work  in  the  event  of  his  decease; 
that  he  shall  attend  meetings  of  the  supervisors  and 
all  interested  departments;  that  all  of  his  plans  and 
specifications,  surveys  and  reports  shall  become  the 
property  of  the  city;  -  these  things  are  of  a  definite 
eccnomic  value  and  justify  the  legislative  body  of  the 
municipality  in  deciding  to  make  the  payments.   If  the 
board  of  supervisors  should  determine  that  it  is  worth 
$20,000  per  annum  to  have  Purcell  merely  to  advise  the 
board  on  matters  developed  by  his  investigation  and  to 
submit  reports ,  chat  was  a  matter  for  the  board  to 
determine  and  it  is  not  the  function  of  respondent  to 
attempt  to  defeat  their  purpose  or  of  this  court  to 
interfere  with  such  determination.''' 

The  only  distinction  between  the  agreement  in  the  Boyd 
case  and  the  contract  presently  in  question  is  that  the  Bo>d  agree- 
ment called  for  certain  progress  reports.  However,  the  absence  of 
any  such  requirement  in  the  present  contract  does  not,  in  my  opinion, 
invalidate  the  same  for  the  reason  that  the  determination  of  the 
necessity  of  such  reports  is,  under  the  rule  stated  in  the  Boyd  cas • 
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a  matter  for  the  discretion  of  the  contracting  body. 

The  Boyd  case  also  held  that  there  was  no  violation  of  the 
Civil  Service  provisions  of  the  Chatter  by  retention  of  an  expert 
consultant  under  contract  for  the  reasons  that  the  Charter  Civil 
Service  provisions  apply  only  to  persons  "employed  in  permanent 
positions  in  municipal  departments,"  and  that  the  services  co  be 
performed  did  not  duplicate  the  statutory  duties  imposed  upon  a 
specific  officer.  For  the  same  reasons  expressed  in  the  Boyd  case> 
the  reasoning  thereof  is  equally  applicable  to  the  present  contract. 

The  Boyd  case  further  held  that  the  bidding  provisions  of 
the  Charter  are  inapplicable  to  a  person  who  is  "highly  and  techni- 
cally skilled"  in  a  science  or  profession.  This  principle  is  like- 
wise applicable  to  the  present  contract, 

While  the  Boyd  case  involved  a  contract  by  the  Board  of 
Supervisors,  it  has  subsequently  been  made  clear  that  the  broad 
power  of  the  Board  of  Supervisors  to  "plan,  study  and  legislate  for 
civic  betterment  and  improved  conditions  of  municipal  affairs'"  does 
not  limit  the  powers  to  contract  which  are  given  to  tne  several 
officers,  boards  and  commissions  under  the  provisions  of  the  Charter. 
See  Kennedy  v.  Ross,  28  Cal.  2d  569;  170  Pac.  2d  904. 

The  managerial  power  which  the  Public  Utilities  Commission 
possesses  in  regard  to  the  ?an  Francisco  International  Airport 
authorises  it  to  enter  into  a  contract  such  as  that  in  question. 
(Charter  section  121;  see  Hart  v.  Landis,  103  C.A.  2d  284,  29  P.  2d 
380.)  "   — 

Subsequent  decisions  since  that  in  City  and  County  of  Fan 
Francisco  v.  Boyd,  supra,  further  substantiate  the  validity  of  the 
type  of  agreement  in  question.   Kennedy  v.  Ross,  supra.   (Rejecting 
contentions  that  a  consulting  ancT professional  service  contract 
violated  civil  service  and  bidding  provisions  of  the  Charter) 

Handler  v.  Board  of  Supervisors,  39  C.  2d  282,  246  P.  2d 
671.   (Regular  civil  service  requirements  did  not  apply  to  the  hiring 
of  special  services.) 

Cobb  v.  Pasadena  City  Board  of  Education,  134  C.A.  2d  93, 
285  P.  2d  41.   (Competitive  bidding  inapplicable  to  professional 
contract.) 

Also,  see  Chamber  of  Commerce  v.  Stephens,  212  C.  607, 
610-611,  299  P.  728.   (Contract  for  special "services  with  chamber  of 
commerce  upheld  on  the  basis  that  the  terms  thereof  were  within  the 
discretion  of  the  contracting  body.) 


OPINION  NO.  1446 
June  13,  1960 
Page  5 


Powell  v.  City  and  County  of  San  Francisco,  6?.  C.A.  2d  291, 
144  P.  2d  617.   (Upholding  appropriation  of  Utility  "operating 
expenses"  as  defined  in  the  Charter  for  advocacy  of  certain  legisla- 
tion before  Congress  as  a  municipal  affair  for  determination  by  the 
Board  of  Supervisors  within  its  discretion.) 

Validity  of  Contract  in  Regard  to  Possible  ConflicS  j^f  Interest 

The  second  legal  question  which  is  raised  by  your  inquiry 
is  that  of  conflict  of  interest.  The  agreement  in  question  was 
executed  on  behalf  of  the  Sound  Abatement  Center  by  Don  Fazackerley 
as  President  or  the  Center.  Mr.  Fazackerley  is  also  a  member  cf  the 
Public  Utilities  Commission.  He  did  not  execute  the  contract  as  a 
Public  Utilities  Commissioner;  it  bears  tbe  signatures  of  three 
other  members  of  the  Commission. 

Coneideration  of  this  question  involves  interpretation  of 
Section  222.1  of  the  Charter,  which  was  recently  added  thereto, 
effective  as  of  February  3,  1960.  The  relevant  portion  of  said 
Charter  section  is  as  follows : 

"A  supervisor  or  officer  of  the  city  and  county 
shall  not  be  deemed  interested  in  any  such  contract, 
work,  business  or  sale  awarded,  entered  into  or 
authorized  by  a  board  or  commission  of  which  he  is  a 
member  if  he  has  only  a  remote  interest  therein  and 
the  fact  of  such  interest  is  disclosed  to  the  board 
or  commission  of  which  he  is  a  member  and  noted  in 
its  official  records  and  the  board  or  commission 
authorizes ,  approves,  or  ratifies  the  contract  in 
good  faith  by  a  vote  of  its  membership  sufficient 
for  the  purpose  without  counting  the  vote  or  votes 
of  the  supervisor,  officer  or  member  with  the  remote 
interest,  unless  the  contract  must  be  awarded  to  the 
highest  or  lowest  responsible  bidder  as  the  case  may 
be  on  a  particular  day  and  the  vote  of  such  super- 
visor, officer  or  member  is  necessary  to  a  quorum  on 
that  day. 

"As  used  in  this  section  'remote  interest'  means: 

"(1)  The  ownership  of  less  than  five  per  cent  of 
the  shares  of  a  corporation  for  profit ; 

"(2)  That  of  a  nonsalaried  officer  of  a  nonprofit 
corporation; 

"(3)  That  of  an  officer  in  being  reimbursed  for 
his  actual  and  necessary  expenses  incurred  in  the 
performance  of  official  duty; 
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"(4)  That  of  an  employee  of  the  contracting 
party  having  ten  cr  more  other  employees;  provided, 
that  the  supervisor  or  officer  was  an  employee  of 
said  contracting  party  for  at  least  three  years 
prior  to  hie  initially  accepting  such  office; 

"(5)  That  of  a  parent  in  the  earnings  of  his 
minor  child  for  personal  services; 

"(6)  That  of  a  landlord  or  tenant  of  the 
contracting  party; 

"(7)  That  of  an  attorney  of  the  contracting 
party;  or 

"(8)  Except  as  to  supervisors,  such  other 
interest  or  relationship  other  than  those  set  forth 
in  (1)  to  (7)  above  as  may  hereafcer  he  designated  by 
a  vote  of  two  thirds  of  the  members  of  the  board  of 
supervisors. 

"All  contracts,  work,  business  or  sales  herein 
mentioned  heretofore  awarded,  entered  into  or  author- 
ized by  any  board  or  commission  of  the  City  and  County 
of  San  Francisco  in  which  a  supervisor,  officer  or 
member  had  a  remote  interest  as  hereinabove  defined 
are  hereby  ratified  and  confirmed. 

,fThe  provisions  of  this  section  shall  not  be 
applicable  to  any  supervisor,  officer  or  employee  who 
influences  or  attempts  to  influence  the  award,  execu- 
tion or  authorization  of  any  contract,  work,  business 
or  sale,  the  expense,  price  or  consideration  of  which 
is  payable  from  the  treasury,  in  which  he  has  a 
direct  cr  indirect  interest." 

Analysis  of  the  above  section  indicates  that  the  interest 
of  a  member  of  a  board  or  comnxssion  of  the  City  and  County  in  the 
contract  will  not  be  a  disqualifying  interest  if  (1)  he  has  only  a 
remote  interest  therein;  (2)  the  fact  of  such  interest  is  disclcsed 
to  his  board  or  commission  and  noted  in  its  official  records;  (3) 
the  board  cr  commission  authorized  the  contract  in  good  faith  by  a 
vote  of  its  membership  sufficient  for  the  purpose  without  counting 
the  vote  of  the  member  in  question;  and  (4)  if  the  member  has  not 
influenced  or  attempted  to  influence  the  award >  execution  cr 
authorization  of  the  contract  in  question. 

It  will  be  observed  that  the  exception  set  forth  in  Sec- 
tion 222.1  is  a  limited  exception  to  the  broad  rules  set  forth  in 
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Section  222  of  the  Charter  which  embodies  the  basic  and  important 
rule  of  law  that  a  public  officer  or  employee  cannot  properly  serve 
two  masters  representing  adverse  or  inconsistent  interests.  This 
fundamental  principle  has  been  held  to  be  violated  specif icaily  by 
a  contract  in  which  a  member  of  an  official  municipal  body  was  an 
officer  or  employee  of  the  party  contracting  with  the  municipality. 
Stockton  Plyt^n^_an^SupDlv^^_v._V'heeLer,  68  C.A.  592.  229  P.  1020; 
see  CpinTon  No.  1298  ofthis  office,  October  21,  1958. 

In  order  to  ameliorate  the  breadth  of  the  common  law  rule 
as  embodied  in  Section  222  of  the  Charter,  Section  222.1  was  adopted 
as  containing  certain  limited  exceptions  to  the  basic  salutary  rule 
against  conflict  of  interest  by  public  officers  and  employees.  The 
exceptions  which  are  contained  in  Section  222.1  should,  as  exceptions, 
be  construed  with  regard  to  the  broad  public  purpose  which  is  served 
by  the  rule  against  conflicts  of  interest  on  tbe  part  of  public 
officers. 

In  the  present  situation,  however,  the  contract  in  question 
complies  with  the  condicions  set  forth  in  Section  222.1.   The 
interest  of  Mr.  Faz acker ley  qualifies  as  a  remote  interest  under  said 
section.  The  fact  of  the  interest  of  Mr.  Fazackerley  was  disclosed 
at  all  times  to  the  Public  Utilities  Commission.   The  fact  of  his 
signature  on  the  contract  as  President  of  the  Sound  Abatement  Center, 
in  itself,  constituted  tbe  needed  disclosure ,  and,  since  the  contract 
is  an  official  record  of  the  Public  Utilities  Commission,  constituted 
the  needed  notation  in  the  official  records  of  the  Commission.  The 
Public  Utilities  Commission  authorized  tbe  contract  by  a  sufficient 
vote  --Mr.  Fazackerley  was  neither  counted  for  the  quorum  nor  did 
he  vote  in  any  manner  regarding  the  authorization  or  approval  of  the 
contract.   The  interest  of  Mr.  Fazackerley  qualifies  as  a  remote 
interest  by  reason  of  the  fact  that  he,  as  President  of  the  Sound 
abatement  Center,  is  "a  non-salaried  officer  of  a  non-profit  corpora- 
tion." This  office  has  inspected  the  by-laws  of  the  Sound  Abatement 
Center  and  has  verified  the  fact  of  its  non-profit  status.  This 
fact  is  also  recited  in  Division  Bj,  section  3(a)  of  the  contract. 

It  is  also  established  that  Mr.  Fazackerley  did  not  in  any 
manner  influence  or  attempt  to  influence  the  award,  execution  cr 
authorization  of  the  contract  in  question  by  the  Public  Utilities 
Commission;  he  refrained  from  participation  in  any  proceedings  of 
the  Public  Utilities  Commission  regarding  this  contract. 

However,  the  mere  fact  that  the  interest  of  Mr.  Fazackerley 
in  the  contract  in  question  qualifies  as  a  remote  interest  under 
Section  222.1  does  not  terminate  the  present  inquiry.   It  is  lurcher 
necessary  that  the  activities  of  Mr.  Fazackerley  did  not  constitute 
a  violation  of  the  second  paragraph  of  Section  222  of  the  Charter 
which  reads  as  follows : 
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"No  supervisor  arid  no  officer  or  employee  of  the 
city  and  county  shall  engage  in  any  activity,  employ- 
ment or  business  or  professional  work  or  enterprise 
which  is  inconsistent,  incompatible,  or  in  conflict 
with  his  duties  as  a  supervisor  or  officer  cr  employee 
of  the  city  and  county  or  with  the  duties,  functions 
and  responsibilities  of  his  appointing  powei ,  or  the 
department,  office  or  agency  by  which  he  is  employed, 
or  the  board  or  commission  of  which  he  is  a  member. " 

In  ray  Opinion  No.  1298,  previously  referred  to,  and  Opinion 
No.  1050;,  February  9,  1956,  which  discussed  the  language  in  question 
before  it  was  added  to  the  Charter,  I  have  analyzed  at  length  the 
factors  which  may  render  an  activity  or  employment  by  an  officer  or 
employee  of  the  city  and  county  violative  of  the  Charter  as  being 
"inconsistent,  incompatible,  or  in  conflict  with  his  duties"  or  with 
tne  duties,  functions  and  responsibilities  of  the  agency  with  which 
he  is  connected. 

In  said  Cpinion  No.  1050,  I  stated  as  follows: 

"In  summation,  and  as  general  principles  derived 
from  adjudicated  cases  on  the  question  of  incompati- 
bility, you  are  advised  chat  the  interests  of  the 
City  and  County  of  fan  Francisco  demand  the  undivided 
allegiance  of  its  public  officials  to  its  citizens, 
tbac  they  exercise  their  public  duties  with  absolute 
honesty,  impartiality  and  unbiased  judgment,  and  tnat 
they  be  free  from  any  influence  other  than  that  \vhich 
may  directly  grow  out  of  the  obligations  chat  they 
owe  tc  the  public  at  large.  The  engaging  in  any  busi- 
ness or  professional  activities  by  an  elected  officer 
which  would  or  cculd  conflict  with  or  interfere  with 
the  proper  discharge  of  these  public  responsibilities 
and  chities  would  be  incompatible  with  the  interests 
oi  the  City  and  County  and  would  constitute  official 
misconduct  under  the  proposed  amendment." 

In  the  present  situation,  the  activities  of  the  found 
Abatement  Center  do  in  nowise  conflict  with  the  activities  or  poli- 
cier  of  the  Public  Utilities  Commission  or  of  any  other  agency  of 
the  City  and  County.   The  found  Abatement  Center  is  a  research  agency 
set  up  for  study  and  consultation  on  noise  problems  at  fan  Francisco 
International  Airport.   The  solution  of  this  problem  is  a  policy  of 
the  Public  Utilities  Commission.   Hence,  any  proper  arrangement  by 
which  this  ooject  of  the  Public  Utilities  Commission  and  the  City 
and  County  of  fan  Francisco  would  be  assisted  could  not  be  said  to 
be  inconsistent,  incompatible  or  in  conflict  with  the  duties  of  a 
member  of  the  Public  Utilities  Commission. 
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For  this  reason,  and  in  this  particular  instance,  I  am 
of  the  opinion  that  there  is  no  activity  or  employment  on  the  part 
cf  Mr.  Fazackarley  in  serving  as  President  of  the  Sound  Abatamcnt 
Center  which  is  inconsistent,  incompatible  or  in  conflict  with  his 
duties  as  a  Public  Utilities  Commissioner  or  with  the  duties, 
functions  and  responsibilities  of  the  Public  Utilities  Commission. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TC:  Mr.  Harry  P.  Rocs 
Controller 
109  City  Hall 
San  Francisco  2,  California 


RMD/TMO'C 


NO.  1446-A 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

City  Hall 

San  Francisco  2,  California 

Your  File  No.  338-60 

Dear  Mr.  Dolan: 

I  have  reviewed  the  proposed  ordinance  concerning  the 
restriction  against  the  erection  of  billboards,  etc.,  within 
the  Hunters  Point  area,  and  am  of  the  opinion  that  it  is  a  proper 
exercise  of  the  police  powers  of  the  City  and  County  of  San  Fran- 
cisco. Provisions  such  as  are  included  in  this  proposed  ordinance 
have  generally  been  held  not  to  apply  to  the  governmental  agency 
enacting  them.   In  Kubach  v.  McGuire.  199  Cal.  215,  217,  the 
Supreme  Court  had  before  it  the  question  of  the  application  of  a 
building  height  limitation  in  the  Los  Angeles  charter  and  whether 
it  applied  to  the  City  of  Los  Angeles  in  the  construction  of  its 
City  Hall.  The  court  stated  at  page  217  as  follows: 

"In  the  interpretation  of  a  legislative  enactment  it 
is  the  general  rule  that  the  state  and  its  agencies 
are  not  bound  by  general  words  limiting  the  rights  and 
interests  of  its  citizens  unless  such  public  author- 
ities be  included  within  the  limitation  expressly  or 
by  necessary  implication." 

Based  on  this  statement  of  the  Supreme  Court,  which  has  been  followed 
in  other  cases,  the  ordinance  would  have  no  application  to  the  use  of 
City  property  in  the  area. 

Any  ordinance  of  the  type  presently  before  you  must  not  be 
arbitrary  or  discriminatory  but  must  be  based  upon  the  reasonable 
exercise  of  the  police  power.  So  long  as  the  prohibition  concerns 
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Clerk  of  the  Board 


the  viewing  of  these  signs  by  persons  using  the  roadways  described 
therein  and  whether  such  prohibition  be  based  upon  public  safety, 
aesthetics,  or  both,  I  see  no  objection  to  the  ordinance.  If  the 
ordinance  intends,  however,  to  limit  the  use  of  property  which  is 
enclosed  from  the  view  of  persons  using  the  highways,  etc.,  I  doubt 
whether  the  Board  of  Supervisors  could,  through  the  exercise  of  its 
police  power,  prohibit  the  erection  of  signs  within  the  enclosed 
area  when  those  signs  are  erected  to  be  viewed  by  the  patrons  using 
the  private  property.  In  order  to  dispel  any  doubt  concerning  the 
ordinance  operating  in  this  manner,  it  is  my  suggestion  that  the 
following  amendment  be  inserted  in  the  ordinance  as  a  third  excep- 
tion in  subsection  (c)  thereof: 

Provided,  further,  that  on  property  situated  on  the 
streets,  boulevards,  highways  or  portions  of  such 
streets,  boulevards  or  highways  described  in  sub- 
section (a)  (2)  of  this  section,  and  used  as  a 
stadium,  open  air  theatre  or  arena,  cards,  banners, 
handbills,  signs,  posters,  advertisements  or  notices 
of  any  kind  may  be  erected  and  maintained  within  the 
enclosed  area  if  they  are  designed  to  be  viewed  by 
patrons  within  the  enclosed  area. 

Yours  truly, 

DION  R.  HOLM 
City  Attorney 


BJW 


no,   1446-B 
Jun*  14,  I960 


Miss  Janet  H.  Cwddlns 

Assistant  S^oxMta. 

Hstlreraent  Board 

93  Grove  Street 

San  Franc t ceo  2,  California 

flat   Xnvoateaent  tegal  for  Insurance 

Companies  In  California 

Dear  Hiss  Coddingt 

Shis  will  acknowledga  your  latter  of  Jun«j  13,  1: 
asking  for  an  opinion  prior  to  the  Board  meeting  on  J^me 
I960.  The  action  Is  Esther  an  investment  in  secured  notes 
of  tnu-  Fort  land  Boat  Office  Corporation  is  "of  the  character 
l^gal  for  insurance  companies  In  California. ■ 

By  conference  with  you  X  understand  that  the  Federal 
gennumsont  is  the  fee  owner 

the  Portland  Poet  Office  Corpora     :il  construct  and  finance 
the  principal  post  office  facility  on  this  land  for  the-  Port- 
land Area  of  Oregon,  fba  Pest  Office  Building  will  be  leased 
to  the  Post  Office  Department  Tar  thin 

a  ^guaranteed  lease **  It  is  So;         that  the  leaso  will 
provide  for  the  lessor  to  k  *hleh 

will  be  covered  by  insurance,  and  that  the  Post  Office  Depart- 
ment as  lessee  will  be  obligated  to  maintain  the  interior  of 
the  building,  She  so 

by  s  first  lis      »e  real  property  and  an  assignment  of  the 
lease  to  be  held  by  a  trustor.  A  retirement  fund  will  be 
employed  to  pet        >tes  with  thii      1  payments .  You 
have  bees  ad-.  Lssd  thai  sss  saymaad  si  mat  mats*  sul  mat  ss 
exempt  from  the  Federal  Income  Tax  except  for  the  notes  bald 
by  the  Cit 

-'....  1170  of  the  Insurance  Code  prt 
conditions  vhleh  must  be  met  JUi  all  investments; 

a)  Sue*  securities  are  net  In  default  as  to 
principal  or  interest  at  the  date  of  investment. 
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not  exceed  4m  mrk£i   vtlm  e£  the  securities  at 

.  (Iha  proposed  transaction  appoars  to  be  a 

psrafeas-  of  ivte©.) 


c)  In  the  ease  or  a  loan  not  governed  by  the  pro- 
ftstans  or  Isjfiion  IXsG,   the  amount  loaned  does  net  asjseed 
$5  oar  cent  at  1  wh  sarfcet  value  at  the  date  tf  tiiuaitsaiil, 

ured  by  f  irat  lien  on 


realty.  (As  Uw  proposed  transaction  la  described  by  you. 
the  ebligat:     I  be  secured  by  a  first  lien  on  realty.) 


If 
by  a  first  1  one  of 

V  as  a  legal  invaetssnt  for  California 
Insurance  Companies: 

a)  There  exists  no  condition  or  right  of  re-entry 
■  Iture  under  which  sueii  1 
orwise  disturbed* 

fc)  The  principal  ao  loaned  or  the  entire  note  or 
eonft  issue  ao  secured,  plus  the  amount  of  the  liens  of  any 
ftife&e  bond,  asseass&nt,  or  tax  essassad  upas  the  proper 

--  4psn,  doea  not  exceed  66-2/3  per  cent  of 
value  of  aueh  real  property,  or  of  sush  real  property  together 
stents  mtleh  are  taken  as  seeurlty  at  t 

ts»  "it. 


c)      ?xm  the  loan  la  sade  or  the  notes  or  bonds 

ar..»  is:  a  building  loan  on  real  propex 

the  entire  outstanding  notes  or  bonds 
so  issued,  m  snount  of  the  lien  of  any  public  bond* 

assessfc   -t,  nr  tax  assessed  qatn  Mai  pasasi'sy  Mtnsd  sps** 
time  exceeds  66-^/3  per  sen  j  Market  value  of 

at  of  the 
v  *.   t<    .  -,  rs-j..  .  tSSSS  Sic  ■ac^.'.^i.    •        ISWSMSJSSS   tl 
defined  ir    this  sect! 

flie  transaction  aa  described  would  not  qualify 
es  a  lam  $  »ty%d  b^  a  first  lien  as  a  lssishald  ssdsr 
:>r  sueh  a  leasehold  suat  run  for  a 
.o4  of  net  iwaji  than  fifty  years  froa  the  date  of  the 
loan*     The  term  of  the  loan  say  not  exceed  five  years,  or 
the  i^iti  prop*   ,.   k  jjsst  bo  ua  Isisihsld  ssst  It  lasrsvstf 
with  a  sini. 
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Miss  Janet  H. 
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Juno  Xh,   i960 


uld  the  loan  utsallfy  under 
Dear  U«j2-3,  guaranteed  loan  secured  fcy  first  lien  on  lease- 
hold, such  &   Ivsase  must  mm  i      less  than  . 
nine  years  and  be  rmnseihlc,  or  under  a.  lease  of  not 
as  £  leaa  than  fifty  /ears  to  run  from  the  date  of  the  loan 
with  one  of  two  other  alternate  eo 


If  the  faith  and 
aro  pledged  for  «h*  payment  of  prlnaig 
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OPINION  NO.  1447 
June  15,  I960 


SUBJECT:   LEGALITY  OF  PARKING  VARIANCE  ON  SOUTHEAST 
CORNER  OF  MASON  AND  PINE  STREETS 


Pear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"The  3oard  of  Supervisors  at  the  present  time  has 
pending  before  it  an  appeal  from  the  decision  of  tha 
City  Planning  Commission  which,  by  its  Resolution  No. 
5236  dated  March  31,  I960,  approved  application  to  vary 
the  requirements  for  parking  space  under  the  provisions  of 
Ordinance  No.  9391  (Series  of  1959),  relating  to  property 
located  on  the  southeast  comer  of  Mason  and  Pine  Streets. 

''In  this  connection,  I  have  received  a  copy  of  a 
letter  dated  May  18,  i960  written  by  Leslie  C.  Rogers, 
Esq.,  attorney  at  law,  111  Sutter  Street,  San  Francisco. 
I  quote  from  Mr.  Rogers1  letter: 

"'You  have  asked  for  our  legal  opinion  on 
the  general  question  as  to  whether  the  City 
Planning  Commission  can  amend  a  zoning  ordinance 
under  guise  of  variances.  The  answer  is  definitely 
"no." 

"'The  rule  succinctly  stated  is  as  follows* 

Fundamentally,  the  Commission  was 
created  to  deal  with  cases  involving  un- 
necessary hardship,  but  the  Commission  was 
not  created  to  correct  errors  of  judgment 
in  zoning  of  a  general  effect  and  in  which 
"damage  is  done  by  defects  in  the  regula- 
tion itself,"  this  being  a  legislative 
function  and  not  a  function  of  the  Commis- 
sion. 

'"We  have  examined  a  great  many  cases  decided 
in  our  Appellate  Courts  in  California  and  find 
nothing  in  these  cases  indicating  any  deviation  from 
this  rule. 

"'It  is  very  definitely  my  opinion  that  the 
Board  of  Supervisors  of  the  City  and  County  of 
San  Francisco  should  seek  the  opinion  of  the 
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City  Attorney  upon  this  subject  before  deciding 
the  pending  appeal  of  the  protestants  to  resolu- 
tion No.  5236  referred  to  in  the  caption  of  this 
letter.' 

"Will  you  kindly  let  me  have  your  opinion  as  to  whether 
or  rot  the  statement  made  by  Hr.  Rogers,  to  the  effect  that 
the  City  Planning  Commission's  action  in  this  particular 
matter  is  illegal,  is  a  correct  one." 

OPINION 

The  appeal  referred  to  in  your  request  arises  from  a  de- 
cision of  the  Planning  Commission  made  pursuant  to  Section  11&  of 
the  Planning  Code  as  it  existed  prior  to  Hay  2,  i960,  and  which 
authorised  the  Commission  to  permit  a  variance  from  the  provisions 
of  Section  113  of  that  code.   In  order  to  fully  acquaint  you  with 
the  provisions  of  these  two  sections,  I  quote  them  in  full  as  fol- 
lows: 

"SEC.  113.  Off -Street  Parking  Spaces  Required.  The 
number  of  off-street  parking  spaces  required  for  dwell- 
ing units  hereafter  constructed  in  the  City  and  County 
of  San  Francisco  shall  be  one  off-street  parking  space 
for  each  dwelling  unit. 

"SEC.  114.  Variances.  The  City  Planning  Commis- 
sion may,  upon  application,  grant  variances  from  any  of 
the  provisions  of  Section  113  of  this  Article,  after 
public  notice  and  hearings,  if  it  is  of  the  opinion 
that  special  circumstances  exist  in  the  particular  case, 
and  that  unnecessary  hardship  would  result  from  the 
strict  interpretation  and  enforcement  of  such  provisions. 
The  procedure  governing  such  applications  and  the  grant- 
ing or  denial  of  such  variances,  and  appeals  therefrom, 
shpll  be  the  same  as  that  provided  by  article  2  of  the 
City  Planning  Code  and  Section  117  of  the  Charter  relat- 
ing to  zoning  procedure," 

In  adopting  Section  113,  the  Board  of  Supervisors  enacted 
legislation  which  requires  that  on  new  construction,  for  each  dwell- 
ing unit  erected  a  parking  space  must  be  provided  which  is  indepsnd- 
ently  accessible.  Then  the  Board  of  Supervisors  conferred  upon  the 
Planning  Commission,  through  the  language  of  Section  114,  the  dele- 
gated authority,  within  certain  standards,  to  grant  variances  frora 
the  strict  application  of  provisions  of  Section  113.   The  standards 
established  in  Section  114  require  the  Planning  Commission  to  de- 
termine frora  the  facts  submitted  to  it  whether  there  are  special 
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circumstances  which  would  result  in  an  unnecessary  hardship  to  the 
property  owner  if  the  ordinance  were  strictly  applied  to  the  build- 
ing in  question. 

In  the  case  on  appeal  to  your  Board  of  Supervisors t   the 
plans  call  for  190  dwelling  units  and  174  parking  spaces,  none  of 
which  will  be  independently  accessible.  This  plan  does  not  meet 
with  the  requirements  of  Section  113  and  bence  could  not  be  approved 
and  a  permit  issued  by  the  Central  Permit  Bureau  unless  the  Planning 
Commission,  acting  pursuant  to  Section  114,  granted  a  variance  from 
the  strict  application  of  Section  113.  On  March  31,  1960,  the 
Planning  Commission,  by  a  vote  of  four  to  two,  granted  a  variance 
to  the  applicant  which  would  permit  him  to  build  the  building  with 
only  174  parking  spaces,  none  of  which  would  be  independently  ac- 
cessible. 

It  is  apparent  that  the  authority  which  has  been  vested  in 
the  Planning  Commission  to  grant  variances  of  the  type  referred  to 
herein  and  which  are  covered  by  Section  114  in  no  way  authorizes 
the  Commission  to  legislate  so  as  to  in  effect  amend  the  off-street 
parking  law.   It  must  be  assumed  that  the  Commission  in  acting  on 
this  application  did  so  in  accordance  with  the  provisions  of  Sec- 
tion 114,  whxch  action  can  in  no  way  be  construed  as  a  legislative 
act. 

The  Board  of  Supervisors  when  it  enacted  Section  114  pro- 
vided in  it  that  the  action  of  the  Commission  could  be  challenged 
by  an  appeal  to  the  Board  after  any  decision  made  thereunder.   In 
passing  en  the  appeal  from  the  Commission  the  Board  of  Supervisors 
will  be  exercising  its  independent  judgment  on  the  facts  and  thus 
will  make  an  independent  determination  as  to  whether  or  not  the 
variance  should  be  granted,  Since  the  decision  of  the  Board  of 
Supervisors  will  either  be  to  uphold  the  Commission  or  overrule  it, 
one  of  the  criteria  for  its  decision  will  be  a  consideration  of  the 
basis  of  the  Commission's  action  and  its  relation  to  what  will  occur, 
should  the  variance  be  granted,  as  to  the  general  purposes  of  the 
ordinance. 

Therefore,  you  are  advised  that  the  Planning  Commission 
cannot  amend  a  zoning  ordinance  under  the  guise  of  granting  a  var- 
iance, but  it  is  limited  in  its  action  by  the  language  of  Section 
114,  supra »  which  requires  it,  when  granting  a  variance,  to  make  a 
finding  that  in  its  opinion  special  circumstances  exist  in  the  par- 
ticular case  and  that  unnecessary  hardship  would  result  from  the 
strict  interpretation  and  enforcement  of  such  provisions.   Therefore, 
the  Commission,  when  it  exercises  its  discretion  in  granting  a 
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variance,  can  only  do  so  in  accordance  with  the  standards  provided 
in  Section  114  of  the  Planning  Code  as  ?t  existed  prior  to  May  2, 
1960. 

Respectfully  submitted, 


DION  R.  ROLH 
City  Attorney 


To:  Hon.  James  J.  Sullivan 
Supervisor 
City  Hall 
San  Francisco  2 
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SUBJECT:   APPLICABILITY  OF  PARKING  METER  ORDINANCE  TO  FEDERALLY- 
OWNED  VEHICLES 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"Enclosed  herewith  please  find  correspondence 
which  deals  basically  with  the  right  of  San  Fran- 
cisco police  officers  to  hook  federally-owned 
vehicles  for  violation  of  the  parking-meter 
ordinance. 

"Section  41401  of  the  Vehicle  Code  has  a 
provision  which  may  or  may  not  shed  some  light 
on  the  question. 

"It  is  possible  that  your  decision  may 
revolve  around  the  question  as  to  whether  the 
federal  officers,,  at  the  time  of  parking  in  such 
meter  zones ,  were  actually  discharging  their 
duties  pursuant  to  the  direction  of  their  super- 
iors.  Such  a  question  would  obviously  be  almost 
impossible  for  the  officer  to  determine  at  the 
time  of  any  violation. 

"The  suggestion  has  been  made  that  possibly, 
following  the  giving  of  such  a  tag,  and  assuming 
that  it  be  decided  that  we  have  no  right  to  tag 
any  vehicle  performing  a  governmental  function, 
such  tag  might  be  forwarded  to  the  presiding 
judge  of  the  Municipal  Court  by  the  federal 
agency  in  question,  with  the  notation  to  the 
effect  that  such  driver  was  actually  performing 
a  governmental  function  at  that  time. 

"Section  10  of  Ordinance  4288,  which  is  the 
authority  for  the  establishment  of  parking  meter 
zones,  may  also  throw  some  light  on  the  matter." 

OPINION 

Your  request  for  opinion  raises  the  following  questions: 

1.   Do  the  provisions  of  the  parking-meter  ordinance 
(Ordinance  No.  4288)  apply  to  vehicles  owned  by  the  Federal  govern- 
ment? 
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2.   If  the  answer  to  question  No.  1  be  in  the  negative, 
what  procedure  should  be  followed  to  secure  dismissal  of  citations 
issued  for  violation  of  the  parking-meter  ordinance  by  federally- 
owned  vehicles? 

Question  No.  1  was  considered  in  Opinion  No.  4l89  which 
was  issued  by  my  predecessor  on  September  27 ,  1948.   As  stated  in 
that  opinion,  any  federally-owned  vehicle  is  immune  from  the  provi- 
sions of  the  parking-meter  ordinance,  so  long  as  such  vehicle  is 
being  utilized  in  some  activity  of  the  Federal  government.   Conse- 
quently, if  the  Federal  mission  necessitates  the  parking  of  the 
vehicle  as  an  incident  of  the  performance  of  that  mission,  such 
vehicle  is  immune  from  the  provisions  of  the  parking-meter  ordinance. 

Of  course,  if  a  citation  is,  in  fact,  issued  to  a  vehicle 
engaged  in  the  performance  of  some  activity  of  the  Federal  govern- 
ment, the  fact  that  the  vehicle  is  so  engaged  is  a  matter  of  defense 
to  the  citation. 

This  brings  us  to  a  consideration  of  Question  No.  2. 
Whether  a  citation  should  be  dismissed  is  a  matter  entirely  within 
the  province  of  the  Municipal  Court,  the  Court's  decision  being 
based  upon  the  evidence  presented  to  the  Court.   What  evidence  the 
Court;  would  require  to  satisfy  itself  that  the  cited  vehicle  was, 
in  fact,  immune  from  the  operation  of  the  parking-meter  ordinance 
is  clearly  a  matter  which  the  Court  itself  must  determine.   Conse- 
quently, I  would  not  presume  to  express  myself  on  the  matter. 

I  feel  certain,  however,  that  if  the  problem  were 
presented  to  the  Presiding  Judge  of  the  Municipal  Court,  a  satisfac- 
tory procedure  for  the  handling  of  citations  of  this  type  could  be 
established. 

You  are  so  advised. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

To:   Hon.  Thomas  J.  Cahill 
Chief  of  Police 
Hall  of  Justice 
Kearny  and  Washington  Street 
San  Francisco  8,  California 

DJG/TJB 
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SUBJECT : 


Dear  Sir: 


POWER  OF  BOARD  OF  SUPERVISORS  TO  REGULATE 
THE  FEES  CHARGED  BY  EMPLOYMENT  AGENCIES 
LOCATED  IN  SAN  FRANCISCO 


This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

R  E  C  U  E  ST 

"Has  the  Board  of  Supervisors  the  power 
to  regulate  the  amount  of  fees  charged  by 
employment  agencies  with  offices  located  in 
San  Francisco,  for  obtaining  employment  for 
job  applicants?   If  the  Board  does  have  such 
power,  must  it  be  exercised  in  connection 
with  the  granting  of  a  license  to  such  agen- 
cies? 

"If  I  can  have  your  answers  to  these  ques- 
tions at  an  early  date,  they  will  be  of  help 
in  my  appraisal  of  any  possible  need  for  such 
regulation.   It  is  not  my  intention  in  any 
way  to  detract  from  the  valuable  services  ren- 
dered by  legitimate  employment  agencies  who 
charge  reasonable  fees  or  who  are  reasonably 
compensated  for  their  services.   My  inquiry  is 
prompted  by  complaints  against  some  'employment 
agencies'  because  of  the  exorbitant  charges 
which  they  make." 


OPINION 

The  State  of  California  appears  to  have  preempted 
the  regulation  of  employment  agencies  in  the  State  by  adopting 
Part  6,  "Employment  Agencies,"  in  the  State  Labor  Code.  This 
legislation  is  quite  comprehensive  and  gives  every  indication 
that  the  State  has  exclusively  absorbed  this  field  and  thereby 
has  excluded  legislation  by  municipal  corporations  over  employ- 
ment agencies. 

Briefly,  Chapter  1  of  Part  6  of  the  Labor  Code 
authorizes  the  Labor  Commissioner  to  license  employment 
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agencies  in  the  State  and  no  one  may  engage  in  this  business 
without  a  license  (1581-1599).   A  nonprofit  organization  or 
corporation  formed  in  good  faith  for  the  promotion  of  the 
professional  interests  of  its  members  which  maintains  a  place- 
ment service  principally  engaged  in  securing  employment  for 
such  members  with  the  State  or  any  county,  city,  district  or 
other  public  agency  under  contracts  providing  employment  for 
one  year  or  longer  is  exempt  (1556,  1556.1,  155?).   The 
Labor  Commissioner  is  authorized  to  investigate  the  character 
and  responsibility  of  the  applicant  and  his  premises  (1583). 
He  may  upon  notice  and  hearing  refuse  a  license  (158^).   The 
license  is  for  one  year  subject  to  renewal  (1536).   Bond  in 
the  sum  of  $1000  is  required  (1589)  conditioned  upon  compli- 
ance with  the  Labor  Code  and  for  damages  "occasioned  to  any 
person  by  reason  of  misstatement,  misrepresentation,  fraud, 
deceit,  or  any  unlawful  acts  or  omissions  of  the  licensed 
employment  agency,  or  its  agents  or  employees,  while  acting 
within  the  scope  of  their  employment"  (1590).   A  licensee 
may  not  assign  an  interest  in  the  employment  agency  without 
the  consent  of  the  Labor  Commissioner  (1595).   The  Labor  Com- 
missioner may  revoke  or  suspend  a  license  (1596). 

The  employment  agency  must  give  a  contract  or  re- 
ceipt to  every  applicant  from  whom  a  fee  is  to  be  received 
indicating  required  information,  the  fee  charged  and  circum- 
stances of  employment  (162*4).   Under  certain  circumstances 
the  fee  must  be  returned  (1626).   A  schedule  of  fees  must  be 
filed  with  the  Labor  Commissioner  (1631)  and  posted  in  the 
employment  agency  (I632).   Registration  fees  are  prohibited 
(1633). 

As  to  your  question  on  the  regulation  of  fees,  the 
Supreme  Court  of  California  has  held  such  legislation  by  the 
State  in  1923  (Stats.  1923,  p.  938)  to  violate  the  Federal 
Constitution  (Due  Process  Clause,  Fourteenth  Amendment).   In 
Re  Smith,  (192*t)  193  C.  337.   This  decision  was  based  on  the 
court's  construction  of  the  implications  of  Adkins  v.  Chil- 
dren' s  Hospital,  (1923)  261  U.  S.  525,  67  L.  Ed.  785,  ^3  Sup. 
Ct.  Rep.  39k.        The  Supreme  Court  of  the  United  States  so 
held,  based  on  the  due  process  clause  of  the  Fourteenth  Amend- 
ment of  the  Federal  Constitution,  in  Ribnik  v.  McBride.  (1928) 
277  U.  S.  350,  1+8  S.  Ct.  5h5,    72  L.  Ed.  913,  56  A.L.R.  1327. 
The  dissenting  opinion  of  Mr.  Justice  Stone,  joined  by  Holmes 
and  Brandeis,  in  the  Ribnik  case  points  up  the  evils  of  unregu- 
lated private  employment  agencies  by  a  national  survey.   Since 
the  Ribnik  case  was  overruled  by  the  Supreme  Court  in  Olsen  v. 
Nebraska  sx  rel.  Western  Raf.  &   Bond  Asso..  (l9*+l)  313  U.  S. 
236,  85  L.  Ed.  1305,  61  S.  Ct.  862,  133  A.L.R.  1500,  the  legis- 
lature of  California  may  now  regulate  fees  charged  by  employ- 
ment agencies. 
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In  passing,  it  might  be  well  to  recognize  that  the 
State  has  provided  an  alternative  to  private  employment  agen- 
cies by  establishing,  as  suggested  by  Mr.  Justice  Stone  in 
his  dissent,  State  Employment  Bureaus  (Chanter  2,  Part  6, 
Labor  Code),  and  such  a  free  Bureau  is  established  in  San 
Francisco. 

No  case  or  statutory  law  could  be  found  which 
explicitly  gives  the  State  as  against  this  City  the  exclusive 
legislative  power  to  regulate  employment  agencies  located  in 
the  City  and  County  of  San  Francisco.   The  surrounding  law 
appears  to  be  so  clear  that  such  a  case  or  legislation  seems 
unlikely. 

"All  municipal  corporations  ...  are  sub- 
ject to  and  controlled  by  the  provisions  of  the 
general  lav/,  except  ...  cities  with  freeholders' 
charters,  are  not  subject  to  or  controlled  by 
provisions  of  the  general  law  in  conflict  with 
the  provisions  of  their  charters  in  respect  to 
municipal  affairs.   ...   As  to  matters  of  state- 
wide concern  the  general  statute  controls  regard- 
less of  whether  it  precedes  or  follows  the 
charter  provision."   (State  Const.  Art  XI  §6) 

2k   Cal  Jur.  2d.  §159,  pp.  739,  7*+0. 

"A  charter  provision  or  municipal  ordinance 
is  in  conflict  with  the  general  law,  within  the 
contemplation  of  the  rule  as  to  ascendancy  of  the 
general  law  in  nonmunicipal  matters,  if  the  gen- 
eral law  occupies  the  entire  field  and  leaves  no 
room  for  local  regulation."   (Sec.  160,  3*+  Cal. 
Jur.  2d  71+D 

See  Article  and  Cases  "Municipal  Home  Rule  in  Cali- 
fornia III";  Section  11  of  Article  XI  of  the  California  Con- 
stitution;  32  Calif.  L.  Rev.  3^1  (19M+). 

Licensing  of  building  contractors  throughout  tne 
State  is  settled  as  a  matter  of  statewide  concern  and  is  not 
a  municipal  affair,  so  as  to  be  subject  to  local  regulation. 

Agnew  v.  Los  Angeles. (1952)   110  C.  A.  2d  612 
(electrical  contractor)  (p.  6I7):   "A  city  ordinance  is  in- 
valid if  it  attempts  to  impose  additional  requirements. 
(See,  also,  In  re  Means  [1939]  Ik   C.  A.  2d  25k,   93  P.  2d 
105)." 
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City  and  County  of  San  Francisco  v.  Bos? ,  ( 19*+8 ) 
83  C.  A.  2d  1+l+5  (painting  contractor,  -  purpose  of  S.  F.  ordi- 
nance, regulation,  not  revenue )= 

Per  curiam  in  Agnev  v.  City  of  Las   AngeJes,  100  C. 
A.  2d  612,  at  p.  622: 

"Cases  relied  on  by  defendants  such  as 
In  re  Hoffman.  155  Cal.  11*+,  In  re  Tver  son  T  199 
Cal.  582,  and  Natural  Milk  Prod.  Assn.  v.  City 
and  County  of  San  Francisco.  20  Cal.  2d  101,  are 
cases  which  uphold  the  generally  recognized 
power  of  local  authorities  to  enact  additional 
local  regulations.   They  have  no  application 
where  the  Legislature  has  occupied  the  field  com- 
pletely.  (See  Pinolv  v.  Benson,  20  Cal.  2d  366.)" 

Here  the  State  by  general  law  has  completely  occu- 
pied the  field  of  regulation  of  employment  agencies. 

Consequently,  I  conclude  that  the  Board  of  Super- 
visors does  not  have  the  power  to  regulate  the  amount  of  fees 
charged  by  employment  agencies  with  offices  located  in  San 
Francisco.   You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


To:  Supervisor  John  Jay  Ferdon 
Beard  of  Supervisors 
Room  235  City  Hall 
San  Francisco  2 
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C PINION  Nu.  U50 
June  20,  1960 


SUBJECT:   SOCIAL  SECURITY  COVERAGE  FOR  EMPLOYEES  OF  THE 
CITY  AMD  COUNTY  OF  SAN  FRANCISCO  MOT  MEMBERS 
OF  THE  RETIREMENT  SYSTEM;  VALIDITY  OF  ENACTMENT 

BY  ORDINANCE 

Gentlemen: 

You  have  requested  my  opinion  as  follows: 

REQUEST 

"At  its  meeting  of  yesterday,  the  Judiciary 
Committee  requested  that  a  written  opinion  be  secured 
from  you  on  File  6713-18,  a  draft  of  an  ordinance, 
entitled:  AMENDING  CHAPTER  16  OF  THE  SAN  FRANCISCO 
ADMINISTRATIVE  CCDE  BY  ADDING  SECTION  16.88-9  THERETO, 
RELATING  TO  THE  COVERAGE  OF  EMPLOYEES  OF  THE  CIT*  AND 
COUNTY  OF  SAN  FRANCISCO  NOT  MEMBERS  OF  THE  RETIREMENT 
SYSTEM  UNDER  OLD  AGE,  SURVIVORS  AND  DISABILITY  INSUR- 
ANCE PROVISIONS  OF  THE  FEDERAL  SOCIAL  SECURITY  ACT. 

"The  Committee  desires  your  advice  as  to  whether 
the  proposal,  copies  attached,  would  be  a  valid  enact- 
ment by  ordinance,  assuming  that  the  draft  submitted, 
is  completed  in  proper  form. 

"Your  early  advice  will  be  appreciated  by  the 
members  of  the  Judiciary  Committee." 

OPINION 

The  question  presented  in  your  request  is  similar  to  the 
question  raised  in  1955  when  social  security  coverage  was  being 
considered  for  employees  who  are  members  of  the  Retirement  System. 

in  my  Opinion  No.  976,  August  1,  1955,  I  advised  that  if 
the  program  adopted  for  social  security  coverage  of  such  members 
provided  that  they  would  continue  to  receive  the  full  benefits  of 
the  Retirement  System  together  with  the  full  benefits  of  the  Federal 
insurance  system,  no  charter  amendment  would  be  necessary  since  such 
a  program  would  not  change  or  modify  the  then  existing  Retirement 
System. 

Inasmuch  as  the  proposed  legislation  relates  only  to 
employees  who  are  not  members  of  the  Retirement  System,  it  would  not 
change  or  modify  the  present  Retirement  System,  and  accordingly,  no 
charter  amendment  would  be  necessary. 
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Subsequent  to  Opinion  No.  976,  a  program  for  social 
security  coverage  of  Retirement  System  members  nas   adopted  by  your 
board  under  which  the  benefits  of  the  Retirement  System  are  modified 
and  the  Federal  benefits  are  a  supplement  to  the  modified  benefits 
of  the  Retirement  System.   Since  such  a  program  involved  a  modifica- 
tion of  the  then  existing  Retirement  System,  a  charter  amendment  was 
necessary  and  the  same  was  submitted  to  and  adopted  by  the  electoral 
and  cecame  the  present  charter  section  165.6. 

Section  165.6  now  prescribes  the  conditions  according  to 
which  City  and  Councy  employees,  other  than  police  and  firemen,  may 
be  covered  under  social  security  and  reads  as  follows : 

"SECTION  165.6.  The  board  of  supervisors  may  enact, 
by  a  vote  of  three -fourths  of  its  members,  an  ordinance 
or  ordinances  prescribing  the  conditions  according  to 
which  any  and  all  employees  of  the  San  Francisco  Unified 
School  District  and  employees  of  the  City  and  County  of 
San  Fiancisco,  other  tnan  members  of  the  fire  and  police 
department  as  defined  in  section  162,  may  be  covered 
under  the  Federal  Gld-^ge  and  Survivors  Disability  Insur- 
ance provisions  of  che  Federal  Social  Security  Act, 
subject  to  the  provisions  of  this  section.   'City  and 
county1  as  hereinafter  used  shall  mean  the  City  and 
County  of  San  Francisco  and  the  San  Francisco  Unified 
School  District. 

"(A)  Any  member  of  the  San  Francisco  City  and 
County  Employees'  Retirement  System,  hereinafter  referred 
to  as  the  system,  who  becomes  covered  by  the  Federal  Old- 
Age  and  Survivors  Disability  Insurance  provisions  of  the 
Federal  Social  Security  Act,  hereinafter  referred  to  as 
the  Act,  on  account  of  service  rendered  by  him  to  the 
city  and  county,  shall  have  the  allowance  payaule  by  the 
system  to  him  upon  retirement  for  disability  after  attain- 
ing age  55,  or  for  service,  reduced  in  the  following 
manner : 

'While  payable  to  said  member,  and  effective  (1) 
when  he  attains  the  retirement  age  as  defined  from  time 
to  time  in  the  Act,  said  age  to  be  analogous  to  the 
retirement  age  of  65  years  for  men  and  62  years  for 
women  in  the  ;'ct  on  the  effective  date  of  this  section, 
or  (2)  on  the  effective  date  of  his  retirement  under  the 
system,  wnichever  is  later,  by  an  amount  which  shall  bear 
the  same  ratio  to  one -half  of  the  primary  old  age  insur- 
ance benefits  under  tne  Act  paid  to  him  or  payable  upon 
being  applied  for,  or  that  wculd  be  payable  if  he  had  not 
disquaiif ied  himself  to  receive  them,  under  tne  Act  as  in 
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effect  on  the  effective  date  hereof,  or  as  the  Act  may 
hereafter  be  amended  or  supplemented  before  the  effective 
date  of  such  reduction,  as  the  salary  paid  to  him  on 
account  of  service  credited  to  him  under  the  sj'stem  and 
entering  into  the  determination  of  said  primary  benefit 
bears  to  the  total  of  nis  salary,  from  whatever  source, 
entering  into  said  determination;  provided,  however,  thac 
the  amount  of  the  reduction  under  this  paragraph  shall 
not  exceed  the  portion  of  the  retirement  allowance,  prior 
to  modification  under  an  option  provided  by  ordinance, 
which  is  not  derived  from  contributions  of  said  member. 

" (B)  Every  such  member  shall  continue  to  contribute 
to  the  system  the  normal  contributions  required  of  him, 
except  that  he  shall  have  the  right  to  reduce  his  normal 
contributions  under  the  system  at  his  option  to  be  exer- 
cised by  an  election  on  the  system's  form,  said  election 
to  be  effective  on  the  first  day  of  the  month  next  follow- 
ing its  filing  in  the  system's  office.   Such  reduction  of 
normal  contributions  shall  apply  only  to  time  during  which 
said  member  is  covered  under  the  Act,  and  after  the  effec- 
tive date  of  this  section,  hereby  fixed  as  the  first  day 
of  the  month  next  following  its  ratification  by  the  State 
Legislature,  and  the  amount  of  said  reduction,  which  may 
be  changed  from  time  to  time  by  said  member,  in  accord- 
ance with  rules  and  regulations  of  the  Retirement  Board, 
shall  not  be  more  than  the  amount  of  said  member's 
contribution  under  the  Act. 

"Any  allowance  payable  to  or  on  account  of  such 
member  by  the  system  shall  be  reduced  in  addition  to  the 
reduction  in  the  preceding  paragraph  (A),  on  the  effec- 
tive date  of  said  allowance  by   the  actuarial  equivalent 
on  that  date  of  the  normal  contributions,  including 
interest  to  said  date,  with  which  said  member  would  have 
been  but  was  not  credited  under  the  system  because  of 
said  reduction  in  his  normal  contributions  and  because 
of  amounts  paid  from  such  member 's  accumulated  contriDu- 
tions  for  the  retroactive  period  hereinafter  provided 
for,  and  any  continuation  of  said  allowance  shall  be 
based  on  such  reduced  allowance  but  said  allowance  shall 
not  be  affected  otherwise  by  the  member's  reduction  of 
his  normal  contributions.   Said  member  shall  have  the 
right  to  contribute  amounts,  which  shall  be  administered 
as  additional  contributions,  to  replace  all  or  part  of 
such  reduction  in  his  retirement  allowance. 
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"(C)  The  reductions  in  allowances  and  confii  but  ions 
of  members  shall  be  made  as  provided  in  the  foregoing 
paragraphs,  notwi thstanding  any  provisions  in  the  charter 
to  the  contrary. 

"(D)   Every  employee  covered  by  the  agreement  pro- 
viding coverage  under  the  Act  shall  be  liaole  for  the 
employee  contributions  required  by  the  Act. 

"(E)   The  effective  date  of  coverage  under  the  Act 
may  be  made  retroactive  to  such  date  as  the  board  of 
supervisors  may  determine.   Contributions  required  under 
the  Act  of  each  member  for  time  included  by  the  retro- 
active application  shall  be  paid  from  such  member's 
accumulated  contrxoutions  held  by  the  system  on  account 
of  his  compensation  not  in  excess  of  the  maximum  compen- 
sation taxable  under  this  Act  for  such  retroactive  time. 
If  the  required  contributions  under  the  Act  exceed  the 
member  's  accumulated  contributions  held  by  the  system  so 
determined,  the  additional  contributions  under  Lhe  Act 
equal  to  the  excess  shall  be  paid  by  the  member.   Contri- 
butions recmired  under  the  Act  of  tne  employer  on 
account  of  sucn  retroactive  period  shall  be  paid  from 
funds  held  by  the  system  on  account  of  active  members 
and  derived  from  contributions  of  the  city  and  county. 

"(F)   Any  member  who  is  covered  by  section  210(1) 
of  the  Act  on  the  effective  date  of  the  agreement  between 
the  state  and  federal  government  to  extend  coverage  to 
the  members  of  the  system  under  the  Act  shall  not  be 
subject  to  this  section  unless  he  elect  to  be  covered  in 
accordance  with  this  section,  such  election  to  be  on  a 
form  furnished  by  the  system  and  to  be  filed  in  the 
office  of  the  system  not  later  chan  one  hundred  eighty 
(180)  days  after  the  effective  date  of  such  agreement. 
Such  ejection  shall  be  irrevocable.   Such  election  shall 
fix  the  status  of  the  member  under  such  coverage  as  the 
same  in  all  respects  as  if  he  had  not  been  covered  under 
section  210(1),  except  that  there  shall  De  no  adjustment 
of  the  member's  accumulated  contributions  or  of  the  funds 
held  by  tne  system,  and  derived  from  contributions  of  the 
city  and  county,  on  account  of  social  security  tax  for 
such  retroactive  period. 

"Each  member  who  enters  the  employ  of  the  municipal 
railway  after  tne  effective  date  of  the  agreement  between 
the  state  and  federal  government  to  extend  coverage  to 
other  members  of  the  system  under  the  Act  shall  be  covered 
under  the  Act  in  accordance  with  the  terms  of  this  section 
and  the  ordinance  or  ordinances  enacted  pursuant  tneretc. 
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"(G)   The  sum  of  the  member's  allowance  under  the 
system,  prior  tc  modification  under  an  option  provided 
by  ordinance,  oi  as  provided  for  in  this  paragraph,  and 
his  primary  benefit  under  the  Act,  payable  afcer  actain- 
ment  of  the  minimum  age  of  qualification  for  such  primary 
benefit,  shall  not  be  less  than  the  allowance  which  be 
would  have  received  under  the  system,  assuming  that  be 
had  not  been  covered  under  the  £ct.   Provision  shall  be 
made  for  modification  of  the  member's  retirement  allow- 
ance at  his  option,  if  ne  retires  before  he  attains  such 
minimum  age,  in  such  manner  that  will  make  his  increased 
monthly  retirement  allowance  under  the  system  prior  to 
attainment  of  such  age  equal  to  tne  sum  of  his  decreased 
monthly  allowance  after  attainment  of  such  age.  and  his 
primary  benefit  under  the  Act,  upon  the  basis  of  an 
estimated  primary  oenefit  under  the  Act,  subject  to  the 
requirement  that  the  amounts  of  the  increase  and  decrease 
in  the  monthly  allowance  shall  be  actuarially  equivalent, 
and  that  the  increase  shall  not  be  modified  under  an 
option  provided  by  ordinance. 

"(H)  Words  used  in  the  masculine  gender  shall 
include  the  feminine  and  neuter  genders,  and  singular 
numbers  shall  include  the  plural  and  the  plural  the 
singular. 

"(I)  The  contribution  rates  of  the  city  and  county 
applicable  to  various  memberships  under  section  165.2 
shall  be  adjusted  to  rates  determined  by  the  actuary 
according  to  methods  stated  in  paragraph  5,  subsection 
(H)  of  section  165.2. 

"(J)  The  board  of  supervisors  shall  submit  to  the 
eligible  employees  for  purposes  of  referendum  as  defined 
in  the  Act  the  question  as  to  whether  they  desire  cover- 
age under  the  Act  in  accordance  with  conditions  prescribed 
in.  this  section. 

"(K)  The  powers  of  the  board  of  supervisors  granted 
in  section  158  shall  include  the  authority  to  make  such 
adjustments  in  the  retirement  system,  by  a  vote  of  three - 
fourths  of  its  members,  as  are  not  made  by  this  section, 
but  as  required  because  of  changes  in  the  Act  to  carry 
out  the  purposes  of  this  section." 

It  is  clearly  apparent  that  Section  165.6,  supra,  empowers 
the  board  of  supervisors  to  enact  legislation  relating  to  social 
security  coverage  by  ordinance,  subject  only  to  the  requirements 
that  three-fourths  of  its  members  approve  such  legislation  and  that 
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the  legislation  meet  the  conditions  set  forth  in  section  165.6(A) 
through  (K) ,  supra. 

Subparagraphs  (A),  (B) ,  (0) ,  (D) ,  (G) ,  (I),  and  (K)  of 
section  165. 6:  supra,  relate  solely  to  employees  who  are  members 
of  the  Retirement  System,  and  therefore  aie  inapplicable  to  the 
proposed  legislation,  since  ic  deals  only  with  employees  who  are 
not  members  of  the  Retirement  System.   Section  165.5(H),  supra,  is 
a  standard  clause  that  is  frequently  inserted  in  a  statute  to  aid  in 
its  construction,  and,  as  such,  imposes  nc  limitation  that  would 
affect  the  validity  of  the  proposed  legislation.  The  first  sentence 
of  section  165.6(E)  is  applicable  to  all  employees  and  is  a  condi- 
tion thai;  must  be  met  in  the  proposed  legislation.  A  reading  of  the 
proposed  legislation  indicates  that  this  condition  has  been  met, 
subject  tc  a  final  determination  by  the  beard  of  supervisors.   The 
balance  of  section  165.6(E),  su^ra,  again  relates  only  to  msmbers  of 
the  Retirement  System  and  is  inapplicable  to  the  proposed  legisla- 
tion. The  condition  set  forth  in  section  165.6(D),  supra,  has  been 
carried  over,  in  to to,  to  the  proposed  legislation.  Finally,  the 
condition  set  fortii  in  section  165. 6(J),  supra,  has  been  provided 
for  in  the  proposed  legislation,  supplemented  by  the  additional 
proviso  that  a  written  petition  to  the  governing  body  will  satisfy 
the  requirement  of  an  election,  as  permitted  by  Government  Code, 
Section  22207.5,  which  reads  as  follows: 

"§22207.5.   Manner  of  satisfying  requirement  of 
affirmative  vote  of  majority  of  eligible  employees  in 


coverage  group  as  condition  of  _appjj.catlon.  whenever 
an  affirmative  voce  of  a  majority  of  the  eligible 
employees  in  any  coverage  group  is  required  as  a 
condition  of  an  application  under  this  article,  such 
requirement  shall' be  deemed  satisfied  by  the  signa- 
tures of  a  majority  of  such  eligible  employees  on  a 
written  peticlon  to  the  legislative  or  governing  body 
requesting  such  application.  For  the  purposes  of 
such  requirement  an  employee  shall  be  an  eligible 
employee  in  each  coverage  group  of  a  public  agency 
in  which  he  is  employed  and  which  is  included  in  a 
separate  application  of  the  public  agency." 

.'  ccordingly.  it  is  my  opinion  and  you  are  so  advised  that 
the  proposed  legislacion,  assuming  that  it  be  completed  in  proper 
form,  would  be  a  valid  enactment  by  ordinance. 

Respectfully  submitted, 

DION  R.  HOLM 

City  Attorney 
TO:  Board  of  Supervisors 

235  City  Hail,  San  Francisco 

Attention:  Rooert  J.  Dolan,  Clerk  of  the  Board 

JJS/NSW 
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SUBJECT:   CLAIM  OP  EIGHT  WATER  DEPARTMENT  EMPLOYEES  FOR 
RETROACTIVE  OVERTIME  PAY;  CHARTER  SEC.  151-3. 

Dear  Sir: 

You  have  requested  an  opinion  as  to  the  proper  proced- 
ure to  be  followed  in  disposing  of  the  claims  for  overtime  com- 
pensation of  certain  water  department  employees  holding  positions 
as  M266  Foreman  Meter  Repairman,  M265  Meter  Repairman  and  J4 
Laborer  for  the  period  from  January  15,  195^  to  September  15, 
1953  for  the  one-half  hour  between  7:30  A.  M.  and  8  A.  M.  You 
also  ask  whether  the  claims  are  barred  by  the  statute  of  limita- 
tions and  whether  the  defense  of  laches  is  available  to  the  city 
where  the  men  worked  the  shift  beginning  at  7:30  A.  M.  without 
protest,  without  making  a  claim  for  premium  pay  and  where  approxi- 
mately eighteen  months  have  elapsed  since  the  starting  time  was 
changed  to  3  A.  M.  You  state  that  while  no  written  orders  have 
been  found  which  assigned  the  employees  in  question  to  a  shift 
starting  at  7:30  A.  M.,  it  was  the  practice  of  the  department  to 
start  the  shift  at  that  hour  "dating  back  to  the  time  the  city 
purchased  the  Water  Department."  The  reference  to  the  purchase 
of  the  Water  Department  presumably  refers  to  City's  purchase  of 
the  properties  of  the  Spring  Valley  Water  Company  in  1930. 

OPINION 

Initially,  you  are  advised  that  these  claims  are  sub- 
ject to  the  provisions  of  Code  of  Civil  Procedure  sections  335 
and  333  subdivision  1,  which  sections  bar  the  commencement  of 
actions  on  liabilities  created  by  statute  after  three  years. 

Cf.  Talbot  v.  City  of  Pasadena,  (1933)  23  CA  2d  271. 

The  statute  of  limitations  cannot  be  waived  except  by 
ordinance  or  resolution  passed  by  a  three-fourths  vote  of  all 
members  of  the  Board  of  Supervisors  on  each  reading. 

Charter  sec.  13.1. 


Thus,  in  the  absence  of  such  waiver,  all  portions  of  the 
claims  over  three  years  old  may  be  disregarded,  and,  day  by  day, 
the  statute  of  limitations  further  diminishes  the  claims. 

The  period  for  which  the  overtime  claims  are  not  yet 
outlawed,  as  of  the  date  of  this  opinion,  is  embraced  in  three 
fiscal  years,  1956-1957,  1957-195o  and  195^-1959.   The  salary 
standardization  ordinances  for  each  of  those  years  fix  and  deter- 
mine schedules  of  compensation  and  working  conditions  for  those 
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employees  subject  to  Charter  sec.  151.3.   Pertinent  here  are  the 
following  provisions  in  each  of  the  ordinances  as  to  the  position 
of  j4  Laborer: 

"OVERTIME:   One  and  one -half  the  regular  straight 
time  hourly  rate  shall  be  paid  for  all  work  on  Saturdays 
and  before  a  shift  begins  and  after  it  ends.  .  ." 

"SHIFT:   On  single  shift  jobs,  eight  consecutive 
hours  "(exclusive  of  meal  period)  shall  constitute  a  day's 
work,  the  regular  starting  time  of  the  single  shift  being 
at  8:00  o'clock  a.  m." 

Other  sections  in  the  same  ordinances  apply  the  above- 
quoted  provisions  to  the  positions  of  M265  Meter  Repairman  and 
M266  Foreman  Meter  Repairman.   It  appears  then,  under  the  facts  as 
you  have  presented  them,  that  insofar  as  the  subject  claims  are 
concerned  the  salary  standardization  ordinances  for  the  applicable 
years  required  the  payment  of  overtime  for  all  work  before  the 
8:00  o'clock  -\.  il.  shifts  began,  unless  the  defense  of  laches  is 
available  to  the  City  or  unless  the  failure  of  the  men  involved  to 
protest  the  7:30  A.  M.  starting  time  or  to  claim  overtime  promptly 
bars  their  present  application. 

The  defense  of  laches  is  not  available  as  a  defense  to 
an  action  at  law  seeking  a  money  judgment.   In  an  equity  action  a 
lapse  of  time  short  of  the  period  provided  by  the  statute  of  limi- 
tations will  not  bar  an  action  unless  prejudice  to  the  defendant 

is  shown . 

Fry  v.  Board  of  Education  (1941)  17  C .  2d  753;  and 

Abbott  v.  City  of  Los  Angeles  (1958),  50  C .  2d  438. 

On  the  basis  of  the  facts  stated  by  you,  I  cannot  say 
that  the  lapse  of  time  in  making  these  claims  has  prejudiced  the 
City. 

Turning  to  procedure,  the  letter  of  the  attorney  making 
the  demand  upon  you  for  the  overtime  compensation  in  question  may 
be  treated  as  though  it  were  an  ordinary  claim  under  Charter  sec. 
87,  except  that  the  technical  requirements  of  that  section  need  not 
be  followed,  as  it  does  not  apply  to  wage  and  salary  claims. 

Cf.  Gantenbein  v.  City  of  Long  Beach  (1935),  9  C.A. 
"2d  72b;  and 

Bertone  v.  City  and  Councy  of  San  Francisco 
"("1952)  111  C.  A.  2d  579. 
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Since  the  appropriations  under  which  the  claims  in 
question  might  have  been  paid  expired  at  the  end  of  the  fiscal 
years  involved,  the  demand  should  be  referred  to  the  appropriate 
office  for  an  audit  of  the  time  rolls  for  the  period  not  yet  out- 
lawed by  the  statute  of  limitations  to  determine  the  exact  amounts 
due.   In  that  connection  it  should  be  determined  whether  straight 
time  compensation  has  already  been  paid,  and,  if  so,  the  liability 
of  the  City  is  only  for  the  difference  between  straight  time  and 
overtime.  Also,  such  an  audit  should  be  made  in  light  of  the  fact 
that  each  passing  day  outlaws  the  claim  of  the  corresponding  day 
three  years  ago.   The  extent  of  the  liability  being  determined, 
the  Public  Utilities  Commission  should  then  request  the  Board  of 
Supervisors  to  make  a  supplemental  appropriation  from  whatever 
funds  may  be  available,  if  any,  to  cover  the  claims  as  audited. 
Once  such  a  supplemental  appropriation  exists,  the  claims  may  be 
paid  in  the  specific  amounts  found  due  as  of  the  date  of  payment. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  George  J.  Grubb 

General  Manager,  Personnel 
Civil  Service  Commission 
151  City  Hall 
San  Francisco  2,  California 


MMD/EJW 
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SUBJECT:  RETIREMENT  SYSTEM  FOR  REDEVELOPMENT  AGENCY'S 
EMPLOYEES;  MAY  BOARD  OF  SUPERVISORS  OBLIGATE 
ITSELF  FOR  FUTURE  ADJUSTMENTS  IN  COSTS 


Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 


"In  connection  with  its  efforts  to  establish  a 
suitable  retirement  system  for  its  employees, 
the  Agency  has  received  a  letter  from  the  State 
Employees  Retirement  System  which  raises  a  point 
upon  which  we  request  your  legal  opinion.  A  copy 
of  the  letter  is  enclosed  and  your  attention  is 
particularly  addressed  to  the  second  paragraph. 

"Under  the  Agency's  present  operating  conditions 
payment  of  any  adjustment  of  costs  referred  to  in 
the  enclosure  would  be  an  eligible  project  cost 
and  could  be  paid  from  federal  funds.  May  we 
have  your  opinion  on  the  following: 

(1)  Assuming  the  termination  of  federal 
financing  arrangements  but  a  contin- 
uation of  project  activity  using  only 
local  funds  appropriated  by  the  Board 
of  Supervisors,  may  such  local  funds 
include  money  for  the  payment  of  the 
adjustment  in  costs? 

(2)  Assuming  the  discontinuance  of  all 
project  activity  and  personnel  by  the 
Agency,  may  the  Board  of  Supervisors 
appropriate  as  needed  for  the  adjust- 
ment in  costs? 

(3)  If  your  answer  to  No.  2  is  affirmative, 
may  it  be  so  even  if  the  Agency  is  dis- 
solved as  provided  by  Section  33204  of 
the  Community  Redevelopment  Law? 

(4)  May  the  Board  of  Supervisors  obligate 
itself  now  to  pay  all  adjustments  in 
costs  arising  in  the  future?" 
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OPINION 

Before  answering  your  first  question  it  will  be  necessary 
to  discuss  what  is  meant  by  a  payment  of  adjustment  in  costs  to  the 
State  Employees'  Retirement  System  by  an  agency  which  contracts  with 
it  for  coverage  of  the  agency  s  employees  into  its  system. 

Attached  to  your  letter  is  a  letter  from  the  Assistant 
Actuary  of  the  State  Employees'  Retirement  System  addressed  to  the 
Deputy  Executive  Director  of  your  agency.  This  letter  contains 
a  succinct  explanation  of  what  is  meant  by  adjustment  in  costs  and, 
therefore,  I  am  quoting  that  portion  of  the  letter  here: 

"As  you  know  there  has  been  much  discussion  over 
the  years  as  to  the  advisability  of  Redevelopment 
Agencies  contracting  with  the  State  System.  This 
discussion  has  arisen  not  from  any  lack  of  desire 
on  the  System's  part  to  extend  coverage  to  the 
agency  but  more  from  the  standpoint  of  making  the 
agency  aware  of  the  fact  that  should  the  agency 
have  its  existence  terminated  the  only  way  the 
retirement  benefits  earned  under  the  retirement 
program  can  be  guaranteed  to  the  employees  is  to 
have  some  permanent  agency  assume  the  liability  of 
any  adjustment  in  costs  under  the  terminated 
agency  s  retirement  contract.  The  State  Employees' 
Retirement  System  retirement  formulas  are  ' fixed' 
formulas  in  that  a  certain  benefit  is  guaranteed 
to  the  employees  by  the  employing  agency  assuming 
the  responsibility  of  paying  the  cost  of  this 
guaranteed  benefit.  This  type  of  benefit  was  the 
latest  development  beyond  the  older  'money  purchase' 
formulas  which  provided  that  the  agency  contribute 
a  fixed  amount  of  money  to  the  retirement  program 
with  the  benefit  to  the  employee  being  determined 
as  that  which  could  be  purchased  with  the  money  so 
set  aside.  Thus  under  fixed  formula  the  benefits 
are  fixed  and  the  costs  are  variable  whereas  under 
the  older  money  purchase  formula  the  costs  were 
fixed  and  the  benefits  variable." 

The  portion  of  the  letter  quoted  above  clearly  sets  forth  why  the 
contracting  agency,  or  some  other  agency  in  lieu  thereof,  should 
always  be  in  a  position  to  make  the  adjustment  in  costs  so  that  the 
employee  will  receive  the  maximum  guaranteed  benefit. 

In  the  same  letter  from  the  Assistant  Actuary,  the  reason 
for  your  making  this  request  is  given  as  follows: 

"I  believe  it  was  uniformly  agreed  that  any 
Redevelopment  Agency  contracting  with  the  State 
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Employees'  Retirement  System  would  improve  the 
effectiveness  of  their  retirement  program  if 
they  could  arrange  to  have  their  sponsoring  city 
or  other  permanent  agency  assume  any  adjustment 
in  costs  that  may  be  necessary  subsequent  to  the 
termination  of  an  agency.  I  emphasize  this  as  this 
is  something  you  may  wish  to  investigate  before  you 
arrive  at  the  final  approval  of  your  retirement 
contract  so  that  any  such  arrangement  can  be  made  a 
part  of  that  contract." 

Thus,  by  way  of  formula,  the  plan  under  which  you  would 
contract  with  the  State  Employees  Retirement  System  would  contain 
a  provision  that  where  additional  contributions  are  necessary  to 
pay  the  guaranteed  retirement  allowance  your  agency  should  pay  them. 
Furthermore,  since  the  liability  of  the  State  Employees'  Retirement 
System  to  pay  the  guaranteed  retirement  allowance  could  well  con- 
tinue beyond  the  life  of  the  agency,  some  arrangements  with  another 
political  agency  should  be  made,  in  the  event  federal  funds  are  no 
longer  available,  if  the  employees  are  to  be  assured  that  they  will 
receive  the  guaranteed  retirement  allowance  upon  reaching  the 
eligible  age  and  having  the  necessary  service.  This  other  political 
agency,  namely,  the  City  and  County  of  San  Francisco,  would  be,  in 
effect,  standing  in  back  of  the  guarantee  and  should  be  ready  and 
able  at  all  times  to  make  the  adjustment  in  costs  contribution 
should  the  State  Employees'  Retirement  System  make  the  assessment 
and  no  other  funds  are  available. 

Basically,  then,  the  question  is  whether  the  City  and 
County  of  San  Francisco  could  be  a  party,  with  the  agency,  to  the 
contract  with  the  State  Employees'  Retirement  System.  The  effect 
of  the  city  entering  into  this  contract  would  be  to  obligate  itself 
at  the  time  of  the  execution  of  the  contract  to  pay  an  undetermined 
amount  as  adjustments  in  costs  at  some  future  time  in  the  event 
that  the  agency  should  cease  operations. 

Section  33850  of  the  Health  and  Safety  Code  authorizes  the 
local  governing  body  of  a  community  where  a  redevelopment  agency  has 
been  created  and  is  transacting  business  to  appropriate  money  to  it 
for  administrative  and  overhead  expenses.  Consequently  there  is 
authority  under  the  State  law  for  the  city  and  county  to  provide  for 
these  adjustment  in  costs  payments  since  they  would  be  part  of  the 
administrative  costs  of  the  agency.  We  must  then  look  to  the  Charter 
of  the  city  and  county  to  determine  whether  or  not  there  is  any  pro- 
hibition therein  which  would  prevent  the  city  and  county  from 
becoming  a  party  to  the  contract. 

Under  the  Charter  of  the  City  and  County  of  San  Francisco 
certain  facts  must  be  mandatorily  established  before  entering  into 
a  contract  which  would  require  the  expenditure  of  money.  This 
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language  is  found  in  Section  86  of  the  Charter  which,  because  of  its 
importance,  is  set  forth  in  full  as  follows: 

"No  ordinance  or  resolution  for  the  expenditure 
of  money,  except  the  annual  appropriation  ordinance, 
shall  be  passed  by  the  board  of  supervisors  unless 
the  controller  first  certify  to  such  board  that  there 
is  a  sufficient  unencumbered  balance  in  a  fund  that 
may  legally  be  used  for  such  proposed  expenditure,  and 
that,  in  the  judgment  of  the  controller,  revenues  as 
anticipated  in  the  appropriation  ordinance  for  such 
fiscal  year  and  properly  applicable  to  meet  such  pro- 
posed expenditure  will  be  available  in  the  treasury 
in  sufficient  amount  to  meet  the  same  as  it  becomes 
due. 

"No  obligation  involving  the  expenditure  of  money 
shall  be  incurred  or  authorized  by  any  officer,  employee . 
poard  or  commission  of  the  city  and  county  unless  the 
controller  first  certify  that  there  is  a  valid  appropria- 
tion from  which"""the  expenditure  may  be  made,  and  that 
sufficient  unencumbered  funds  are  available  in  the 
treasury  to  the  credit  of  such  appropriation  to  pay  the 
amount  of  such  expenditure  when  it  becomes  due  and 
payable.   (Emphasis  added) 

"Every  officer  who  shall  approve,  allow  or  pay  any 
demand  on  the  treasury  not  authorized  by  law,  ordinance 
or  this  charter,  shall  be  liable  to  the  city  and  county 
individually  and  on  his  official  bond  for  the  amount  of 
the  demand  so  illegally  approved,  allowed  or  paid. 

"Each  such  certification  shall  be  immediately 
recorded  by  the  controller.  Each  sum  so  recorded 
shall  be  an  encumbrance  for  the  purpose  certified  until 
such  obligation  is  fulfilled,  cancelled  or  discharged, 
or  until  the  ordinance  or  resolution  is  repealed  by  the 
board  of  supervisors. 

"All  obligations  incurred,  all  ordinances  passed, 
and  resolutions  and  orders  adopted,  contrary  to  the 
provision  of  this  section,  shall  be  void  and  any  claim 
or  demand  against  the  city  and  county  based  thereon 
shall  be  invalid." 

In  order  to  assure  the  agency's  employees  of  the  guaran- 
teed benefit,  the  city  would  have  to  become  a  party  to  the  contract. 
In  so  doing,  it  would  be  assuming  the  contingent  liability  for  any 
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adjustment  in  costs  should  federal  funds  not  be  available.  Before 
any  officer  of  the  city  could  execute  such  an  agreement,  Section  86 
of  the  Charter,  supra,  would  have  to  be  complied  with,  including 
the  provisions  respecting  availability  of  sufficient  sums  of  money, 
so  that  the  Controller  could  certify  that  there  was  a  valid  appro- 
priation and  sufficient  unencumbered  funds  at  the  time  the  contract 
was  executed.  Since  neither  the  amount  of  the  funds  necessary  nor 
the  time  when  they  would  be  payable  could  be  determined  at  the  time 
the  contract  was  executed,  it  would  not  be  possible  for  this  con- 
tract to  meet  the  requirements  of  Section  86. 

Therefore,  it  is  my  opinion,  in  answer  to  Question  1,  that 
the  city  could  not  become  a  party  to  the  contract  between  your  agency 
and  the  State  Employees'  Retirement  System,  due  to  the  restrictions 
placed  upon  any  official  of  the  city  executing  such  a  contract  by 
the  provisions  of  Section  86  of  the  Charter. 

In  answering  Question  2,  I  note  that  the  facts  contained 
in  it  assume  that  all  project  activity  and  personnel  would  be  dis- 
continued at  the  time  that  the  city  would  be  called  upon  to  make  an 
adjustment  in  costs.  It  is  extremely  doubtful  whether  the  language 
of  Section  33850  of  the  Health  and  Safety  Code,  dealing  with  the 
right  of  a  local  community's  legislative  body  to  make  appropriations 
to  an  agency,  would  apply  under  the  facts  stated  in  your  query. 
Under  the  provisions  of  Section  33850,  the  agency  must  have  been 
created  and  actually  transacting  business  in  order  to  authorize  the 
legislative  body  of  the  community  to  appropriate  any  money  to  it. 
If  the  project  activity  is  discontinued  and  the  personnel  of  the 
agency  dismissed,  the  agency  would  not  be  transacting  any  business 
in  the  community,  although  it  may  still  be  in  existence,  not  having 
been  finally  terminated,  and  consequently  no  money  could  be  appro- 
priated for  administrative  costs.  Since  none  could  be  appropriated 
by  the  local  community's  legislative  body,  none  would  be  available 
for  the  payment  of  any  adjustment  in  costs  that  might  be  assessed. 
Therefore,  it  is  my  opinion  that  under  the  facts  stated  in  Question 
2  no  funds  would  be  available  nor  could  any  be  appropriated  by  the 
local  community's  legislative  body  for  the  purposes  suggested,  and 
I  so  advise  you. 

Since  the  answer  to  Question  2  is  in  the  negative,  there 
is  no  need  to  answer  the  query  posed  in  Question  3. 

In  answer  to  your  Question  4,  I  advise  you  that  the  Board 
of  Supervisors  could  not  obligate  future  boards  concerning  the  ap- 
propriation of  money  necessary  to  pay  the  adjustment  in  costs.  The 
city  could  only  pay  such  future  adjustment  in  costs  assessments  as 
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the  then  incumbent  Board  of  Supervisors  might  authorize. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Mr.  M.  Justin  Herman 
Executive  Director 
Redevelopment  Agency 
525  Golden  Gate  Avenue 
San  Francisco  2,  California 


BJW/RJH 


OPINION  NO.  1453 
June  22,  i960 


SUBJECT:   PUBLIC  LIABILITY  INSURANCE,  DEFINITION  OF  BODILY 
AND  PERSONAL  INJURY 

Dear  Sir: 

You  have  requested  an  opinion  as  follows: 

REQUEST 

"By  the  provisions  of  Ordinance  Noe  10036, 
this  office  is  charged  with  duties  relative  to 
establishment  and  maintenance  of  an  insurance 
program  for  the  City  and  County. 

"In  connection  therewith,  will  you  please 
advise,  at  your  earliest  convenience,  the  legal 
difference  between  the  terms  'liability  for  bodily 
injury'  and  'liability  for  personal  injury'." 

OPINION 

"Bodily  injury"  has  been  defined  as  any  physical  injury 
to  the  person.   Personal  injury  has  been  said  to  be  synonymous  or 
the  equivalent  of  the  term  "Bodily  injury."  (Words  &  Phrases, 
Vol.  V  -  592.)  However,  the  term  "personal  injury"  is  also  used  in 
a  much  wider  sense  and  can  include  any  injury  which  is  an  invasion 
of  personal  rights  and  in  this  signification,  it  may  include  such 
injuries  as  libel  or  slander,  criminal  conversation  with  a  wife; 
seductj.on  of  a  daughter  and  mental  suffering.  (Black's  Law  Diction- 
ary. ) 

The  courts  have  held  that  the  term  "personal  injury"  is 
broader  and  more  comprehensive  and  significant  than  the  term 
"bodily  injury."   "Personal  injuries  do  not  necessarily  mean  or 
involve  the  element  of  personal  contact.   .  .  .  The  consequential 
damages  sustained  by  the  husband  because  of  the  injuries  to  the 
wife  .  .  .  are  personal  injuries."   (Malone  v.  Costa,  9  So.  2d  275, 
277.) 

In  Nuzzi  v.  U.  S.  Casualty  Co.,  1  Atl.  2d  890,  a  policy 
of  insurance  used  both  terms  and  it  was  construed  to  cover  liabil- 
ity for  loss  of  wages,  hospital  expenses,  loss  of  wife's  services 
as  well  as  bodily  injury. 
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So  long  as  the  terms  are  not  generally  held  to  be 
synonymous  in  a  policy  of  insurance  which  uses  the  term 
"bodily  injury" ,  it  will  be  construed  to  be  more  restrictive 
than  one  using  the  term  "personal  injury." 

You  are  so  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  Harry  D.  Ross,  Controller 
109  City  Hall 
San  Francisco  2,  California 


vOS/JC 


OPINION  NO.  145^ 
June  23,  I960 


SUBJECT:   AUTHORIZATION  OF  PAYMENT  FOR  WORK  DONE  BY  COUNTY 
JAIL  PRISONERS. 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"Attached  are  copies  of  communications  from  Judge 
Andrew  J.  Eyman  addressed  to  His  Honor,  the  Mayor,  and 
to  the  Sheriff ,  suggesting  that  the  Board  of  Supervisors 
consider  ways  and  means  of  carrying  out  the  provisions 
of  the  Penal  Code  of  the  State  of  California  to  provide 
payment  for  work  done  by  prisoners  in  the  County  Jail. 

"Also  attached,  for  your  information  are  a  copy  of 
Resolution  7572  (Series  of  1939)  authorizing  the  Sheriff 
to  require  County  Jail  prisoners  to  perform  labor  on 
public  works  or  ways,  and  authorizing  deductions  from 
terms  of  sentence,  and  Resolution  12785  (Series  of  1939) 
approving  rules  and  regulations  proposed  by  the  Sheriff 
under  which  labor  is  to  be  performed  by  persons  confined 
in  the  County  Jail  under  a  final  judgment  of  imprison- 
ment. 

"The  Public  Health  and  Welfare  Committee  of  the 
Board,  to  which  this  matter  has  been  referred,  requests 
that  you  inform  it  as  to  what  steps,  if  any,  the  City 
and  County  can  take  to  effect  the  intent  and  purpose  of 
Judge  Eyman ' s  communications . " 

In  the  communications  attached  to  your  request  for 
opinion,  Judge  Andrew  J.  Eyman  makes  two  specific  proposals  de- 
signed to  aid  in  the  rehabilitation  of  county  jail  prisoners, 
namely,  (1)  that  county  jail  prisoners  be  paid  for  work  done  and 
(2)   that  an  industrial  farm  or  road  camp  be  established  to  pro- 
vide greater  work  opportunities  for  county  jail  prisoners. 

OPINION 

The  first  question  presented  by  your  request  for 
opinion  is  what  steps  can  be  taken  to  provide  payment  to  county 
jail  prisoners  for  work  done.   The  Board  of  Supervisors  by  ordi- 
nance may  provide  for  the  payment  of  a  sum  not  exceeding  fifty 
cents  ($0.50)  for  each  eight  hours  of  work  done  by  a  prisoner 
while  confined  in  the  county  jail.   A  prisoner  in  custody  on  an 
industrial  farm  or  road  camp  who  does  not  have  dependents  may  be 
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paid  a  sum  not  exceeding  fifty  cents  ($0.50)  for  each  eight  hours 
of  work.  A  prisoner  in  custody  on  an  industrial  farm  or  road 
camp  who  has  dependents  may  be  paid  a  sum  not  exceeding  two  dol- 
lars ($2.00)  for  each  eight  hours  of  work  done  by  him  on  such 
farm  or  camp.   (Penal  Code,  Sections  4019-3.  4125  and  4126;  26  Ops, 
Atty.  Gen.    34.) 

The  second  question  presented  by  your  request  for 
opinion  is  what  steps  can  be  taken  to  establish  an  industrial 
farm  or  road  camp  to  provide  greater  work  opportunities  for  county 
jail  prisoners.   Since  the  City  and  County  of  San  Francisco  pres- 
ently operates  a  farm  of  approximately  150  acres  in  connection 
with  San  Francisco  Jail,  Number  2,  in  San  Mateo  County,  it  must  be 
assumed  Judge  Eyman  has  in  mind  an  additional  farm  or  road  camp. 

Any  such  farm  or  road  camp,  of  course,  would  have  to  be 
located  outside  the  City  and  County  of  San  Francisco.  The  Board 
of  Supervisors,  after  adopting  a  resolution  to  establish  an  in- 
dustrial farm  or  road  camp,  may  acquire  land  for  such  a  purpose 
in  another  count;'",   it  should  be  noted,  however,  that  no  indus- 
trial farm  may  be  established  in  another  county  without  the  con- 
sent of  the  Board  of  Supervisors  of  the  county  in  which  the  land 
is  located.   If  the  land  is  acquired  and  the  necessary  consent 
secured,  the  Board  of  Supervisors  may  erect  buildings,  make  neces- 
sary improvements,  acquire  necessary  personal  property,  employ  a 
superintendent  and  staff,  and  provide  rules  for  administration 
and  discipline  in  such  a  farm  or  camp.  The  cost  of  establishing 
and  maintaining  an  industrial  farm  or  road  camp  is  paid  out  of 
the  general  fund.   (Government  Code,  Sections  25380-25383;  Penal 
Code  Sections  4101,  4105,  4106,  4107,  4103,  4109  and  4121.) 

Judge  Eyman  in  his  communications  makes  specific  refer- 
ence to  Penal  Code  Sections  4017,  4018,  4013.5  and  6029. 

Penal  Code  Section  4017  provides  that  county  jail 
prisoners  may  be  required  to  perform  labor  on  public  works  or 
ways.   Judge  Eyman  suggests  county  jail  prisoners  be  employed  on 
public  utilities  property  such  as  the  Hetch  Hetchy  project.   Pub- 
lic utilities  property  cannot  be  considered  "public  works  or  ways" 
within  the  meaning  of  this  section  of  the  Penal  Code.   It  would  be 
unlawful  to  employ  county  jail  prisoners  on  such  property.   (City 
Attorney's  Opinion  No.  733,  October  26,  1953.) 

Penal  Code  Section  4013  provides  for  labor  on  public 
works  or  ways  and  for  a  reduction  of  five  days  in  time  to  be 
served  for  each  month  of  good  behavior.   Provision  for  labor  on 
public  works  or  ways  and  for  time  off  for  good  behavior  has  al- 
ready been  made  by  the  Board  of  Supervisors  in  Ordinance  No.  7572, 
dated  October  14,  1952. 
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Penal  Code  Section  4013.5  provides  that  subject  to 
the  approval  of  the  Board  of  Supervisors  a  vocational  training 
and  rehabilitation  program  may  be  provided  for  county  jail 
prisoners.   Limited  vocational  training  opportunity  is  presently 
offered  in  the  operation  of  the  county  jail  farm.  A  rehabilita- 
tion program  presently  is  available  for  alcoholics.   If  the 
Board  of  Supervisors  wishes  to  broaden  this  program  it  may  do  so. 

Penal  Code  Section  6029  provides   that  when  detention 
facilities  are  being  considered  or  planned  the  Board  of  Correc- 
tions, upon  request,  will  consider  the  entire  needs  of  the  city 
and  county  and  make  recommendations  thereon.   When  new  detention 
facilities  are  being  considered  or  planned  the  Board  of  Super- 
visors should  keep  in  mind  the  service  available  under  this  sec- 
tion of  the  Penal  Code. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney, 


To:   Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

City  Hall 

San  Francisco  2,  California 


TJL/TJB 


OPINION  NO.  1455 
June  28,  1960 


SUBJECT:   INSTALLATION  OF  TRUCK  RESTRICTION  SIGNS  ON 
UNACCEPTED  STREETS 


Dear  Sir: 


I  have  your  request   for  opinion  as   follows: 


REQUEST 

"The  Police  Committee  at  its  meeting  on 
June  2nd  considered  a  petition  presented  by 
Mr.  Watt  A.  Long  and  signed  by  residents  in 
the  Forest  Hill  area,  requesting  that  heavy 
duty  trucks  be  restricted  to  delivery  and 
pickup  in  that  neighborhood. 

"A  question  was  raised  by  Supervisor 
James  J.  Sullivan,  a  member  of  the  Police 
Committee,  with  respect  to  the  authority 
of  the  city  to  install  signs  posing  such 
restrictions  on  trucks  in  the  Forest  Hill 
area  where  the  streets  are  unaccepted. 

"Your  office  is  respectfully  requested 
to  inform  the  Police  Committee,  at  your 
earliest  convenience,  whether  the  City  may 
install  traffic  signs  in  the  Forest  Hill 
area  in  view  of  the  fact  that  streets  in 
that  locality  have  not  been  accepted  by 
the  City  and  County  of  San  Francisco." 


OPINION 


Inquiry  of  the  Engineering  Bureau  as  to  the  status  of 
the  streets  in  the  Forest  Hill  area  indicates  that  they  were 
offered  for  dedication  to  public  use  and  to  the  City  by  a  map 
filed  with  the  Recorder  by  the  subdivider  in  1913.   The  streets 
have  long  been  used  by  the  public  precisely  like  the  "publicly 
maintained"  streets  of  the  City  and  County  of  San  Francisco. 
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Technically,  these  streets,  with  the  exception  of  Dewey  Boule- 
vard, Taraval  Street,  and  the  small  portion  of  Castenada  Ave- 
nue and  Ninth  Avenue  west  of  the  San  Miguel  Ranch  line  are  not 
dedicated,  because  the  offer  of  dedication  has  not  been  accepted 
by  the  City.   This,  because  the  streets  offered  do  not  meet 
the  required  standards.   Consequently,  the  City  has  not  under- 
taken maintenance  and  repair  of  these  streets.   They  have  been 
maintained  and  repaired  by  the  abutting  owners. 

We  are  here  concerned  with  the  question  of  the  power 
of  the  City  and  County  of  San  Francisco  to  restrict  vehicular 
traffic  on  streets  and  highways  within  the  municipality. 

The  City  and  County  has  an  express  grant  of  power 
from  the  State  so  to  act.  (Vehicle  Code  Section  21101.) 
Vehicle  Code  Section  21101  reads  as  follows:  "Local  authorities 
may  adopt  rules  and  regulations  by  ordinance  or  resolution  on 
the  following  matters:  .  .  .  (d)  Prohibiting  the  use  of  particu- 
lar highways  by  certain  vehicles  ..."  The  word  "highway" 
includes  "street,"  as  provided  in  Section  360  of  the  Vehicle 
Code.   Hence,  it  is  clear  the  authority  extends  to  all  streets 
within  the  City  and  County. 

However,  it  is  noted  Section  360  of  the  Vehicle  Code 
defines  a  highway  (or  street)  as  "a  way  or  place  of  whatever 
nature,  publicly  maintained  and  opened  to  the  use  of  the  public 
for  purposes  of  vehicular  travel."  Since  the  streets  in  ques- 
tion are  not  maintained  by  the  City  and  County  but  by  the  abut- 
ting owners,  are  such  streets  "publicly  maintained"  within  the 
meaning  of  the  Vehicle  Code? 

In  interpreting  the  same  provision  of  the  Vehicle  Code 
on  an  analogous  problem,  the  Attorney  General  held  that  a  street 
or  highway  may  be  "publicly  maintained"  within  the  meaning  of 
this  section  even  though  it  is  not  maintained  by  the  state,  a 
county  or  city.  (33  A.G.  17.   Opinion  No.  59-14,  February  17, 
1959.)  Thus,  it  would  appear  that  the  words  "publicly  maintained" 
should  not  be  strictly  construed.   Indeed,  in  order  to  effec- 
tuate the  objectives  of  the  legislature,  when  necessary,  a 
statute  should  be  liberally  construed.   Behling  v.  County  of 
Los  Angeles  (1956),   139  C.A.  2d  684.   On  reviewing  cases 
interpreting  Section  360  it  is  clear  that  the  particular 
essential  for  the  attachment  of  state  power  is  whether  in  fact 
the  street  or  roadway  is  "opened  to  the  use  of  the  public  for 
vehicular  travel."   Behling  v.  County  of  Los  Angeles,  supra. 

The  phrase  "public  highway"  is  used  in  the  Vehicle  Code 
in  contrast  to  the  phrase  "private  road  or  driveway."  Section 
490  of  the  Vehicle  Code  states  that  a  "'Private  road  or  drive- 
way1  is  a  way  or  place  in  private  ownership  and  used  for 
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vehicular  travel  by  the  owner  and  those  having  express  or 
implied  permission  from  the  owner  but  not  by  other  members 
of  the  public."  Obviously,  the  streets  of  the  Forest  Hill 
area  are  not  private  roads  within  the  meaning  of  the  Vehicle 
Code.   The  Vehicle  Code  intended  to  regulate  all  traffic  in 
the  State.   The  traffic  in  Forest  Hills  is  not  on  private 
roads.   It  necessarily  follows  that  such  traffic  is  on  public 
highways  or  streets. 

Webster's  New  Collegiate  Dictionary  (1959  edition) 
at  page  683  defines  "publicly"  in  part  as  "relating  to, 
belonging  to,  or  affecting  a  nation,  state  or  community  at 
large  —  opposed  to  private."  This  supports  the  view  which 
I  take  to  be  the  meaning  here  of 'publicly  maintained." 

Historically,  roads  and  streets  were  said  to  be 
"publicly  maintained"  when  the  actual  work  of  maintenance 
was  done  by  the  local  residents.   The  Forest  Hill  residents 
in  a  similar  manner  maintain  their  streets  by  self-assessment. 
Both  operations  would  appear  to  be  properly  termed  "publicly 
maintained." 

Whether  streets  are  publicly  or  privately  maintained 
appears  to  hinge  on  the  purpose  of  maintenance.   Factually, 
these  streets  have  become  an  integral  part  of  the  traffic 
pattern  of  the  City  and  County  since  1913  and  before.   It  is 
clear  that  they  are  public  streets  in  the  common  usage  of  the 
phrase. 

If,  on  the  other  hand  the  streets  in  question  are  not 
public  or  private  streets  and  hence  not  controlled  by  the  State 
Vehicle  Code,  it  appears  to  be  clear  that  the  City  and  County 
may  restrict  truck  traffic  as  a  municipal  affair  within  the 
power  conferred  by  its  freeholders  charter. 

City  of  Pasadena  v.  Charleville,  (1932) 
215  Cal.  384. 

Simpson  v.  Los  Angeles,  (1935) 
4  C .  2d  60 . 


OPINION  NO.  1455 
June  28,  1960 
Page  4 

In  summary,  the  Board  of  Supervisors  has  the  power 
to  restrict  heavy  truck  traffic  in  the  Forest  Hills  area  to 
pickup  and  delivery  service  although  the  streets  of  that  area 
are  unaccepted  by  the  City  and  County  and  the  City  and  County 
is  not  liable  for  their  condition.   (Streets  and  Highways 
Code  51806.) 

You  are  so  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Robert  J.  Dolan,  Clerk 
Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,  California 


GRD:GPA 


OPINION  NO.  1456 
June  30,  I960 


SUBJECT:  CONFLICT  OP  INTEREST;  WHETHER  PRESENT  RESPECTING 
MEMBER  OF  BOARD  OF  EXAMINERS  WHOSE  FIRM  CONTRACTS 
WITH  CITY 


Dear  Sir 


I  have  received  your  following  request  for  opinion 


REQUEST 

"The  San  Francisco  Building  Code  requires  that  a 
Board  of  Examiners  be  appointed  to  rule  on  the  accepta- 
bility of  new  materials,  new  methods  and  types  of 
construction  in  accordance  with  the  general  requirements 
of  the  Building  Code. 

"This  Board  is  comprised  of  five  members  appointed 
by  the  Director,  subject  to  the  approval  of  the  Chief 
Administrative  Officer  for  a  two-year  term.  The  member- 
ship must  consist  of  a  registered  structural  engineer, 
a  registered  mechanical  engineer,  a  registered  electrical 
engineer,  a  licensed  general  contractor  and  a  certificated 
architect.  The  members  are  nominated  by  various  associa- 
tions representing  the  fields  of  endeavor  of  the  Board 
members,  as  specified  in  the  Building  Code. 

"The  nominee  of  the  Associated  General  Contractors 
for  the  licensed  general  contractor  membership  of  the 
Board  is  Mr.  Bennett  Raff in  of  Rothschild,  Raff in  and 
Weirick,  and  he  would  be  most  satisfactory  to  us.  Mr. 
Raffin  has  stated  that  his  firm  contracts  for  City  and 
State  work  and  has  done  so  in  the  past  and  will  do  so  in 
the  future.  He  questions  whether  such  work  by  his  firm 
would  constitute  a  conflict  of  interest  for  him  as  a 
member  of  the  Board  of  Examiners,  and  requested  that  we 
secure  an  opinion  on  the  matter.  Of  course,  on  matters 
coming  before  the  Board,  in  which  he  had  a  contract,  or 
a  definite  interest,  he  would  not  vote. 

"I,  therefore,  request  that  you  review  this  matter 
and  rule  on  whether  or  not  such  conflict  of  interest 
would  exist,  in  your  opinion." 
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OPINION 

For  reasons  hereinafter  discussed  it  should  initially  be 
determined  whether  members  of  the  mentioned  board  are  "officers"  of 
the  City  and  County. 

Provision  for  the  composition  and  functions  of  the  Board  of 
Examiners  is  made  by  Section  806  of  the  local  Building  Code,  as 
follows : 

"Sec.  806.  Board  of  Examiners. 

"(a)  Establishment.  There  is  hereby  created  a  Board 
of  Examiners,  consisting  of  five  (5)  members  who  are 
qualified  by  experience  and  training  to  pass  upon  matters 
pertaining  to  building  design  and  construction.   Its  func- 
tions shall  be: 

"1.   To  determine  whether  specific  new  materials, 
new  methods  and  types  of  construction  comply 
with  the  standards  of  safety  established  by 
this  Code;  and  to  recommend  the  approval  or 
disapproval  of  such  new  materials,  new  methods 
and  types  of  construction; 

"2.  To  determine  whether  variances  from  the  require- 
ments of  this  Code  should  be  approved  for 
specific  cases  where  new  materials,  new  methods 
and  types  of  construction  are  not  involved, 
and  where  the  enforcement  of  compliance  there- 
with would  result  in  unreasonable  hardship; 

It  is  the  intent  of  this  section  that  new 
materials,  new  methods  and  types  of  construc- 
tion, which  do  not  comply  with  the  standards 
of  safety  established  by  this  Code,  shall  in 
no  event  be  approved;  but  that  the  requirements 
of  this  Code,  other  than  those  involving  such 
standards  of  safety,  may  be  waived  under  the 
circumstances  hereinafter  set  forth; 

"3.  To  determine  reasonable  interpretations  of  the 
provisions  of  this  Code. 

"The  term  'Standards  of  Safety,'  as  used  in  this 
section,  shall  mean  the  general  degree  of  safety  conform- 
ing to  the  provisions  of  this  Code  as  required  to  safe- 
guard life  or  limb,  health  and  public  welfare. 
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"(b)  Membership.  This  Board  shall  consist  of  five 
(5)  members  to'  be  appointed  by  the  Director,  subject  to 
the  approval  of  the  Chief  Administrative  Officer,  to 
serve  at  his  pleasure  for  a  two  (2)  year  term.  The 
membership  shall  consist  of  a  registered  structural 
engineer,  a  registered  mechanical  engineer,  a  registered 
electrical  engineer,  a  licensed  general  contractor,  and 
a  certificated  architect.  The  terms  'registered,' 
'licensed'  and  'certificated'  shall  be  understood  to  mean 
by  the  State  of  California. 

"The  Director  shall  make  such  appointments,  after 
giving  careful  consideration  to  nominations  made  by 
technical  associations  and  general  contractor  organiza- 
tions including  the  Consulting  Engineers  Association  of 
Northern  California  area,  the  Structural  Engineers  Asso- 
ciation of  Northern  California,  the  Central  Chapter  of 
the  Associated  General  Contractors  and  the  Northern 
California  Chapter  of  American  Institute  of  Architects. 
Compensation  shall  be  from  filing  fees  provided  in 
Section  337,  and  shall  be  at  the  rate  of  fifteen  dollars 
($15.00)  to  each  member  for  each  meeting. 

"The  following  shall  constitute  ex-officio  members 
of  the  Board,  without  vote  and  without  compensation: 
The  Chief  of  the  Bureau  of  Fire  Prevention  and  Public 
Safety,  and  the  Superintendent  of  the  Bureau  of  Building 
Inspection  who  shall  act  as  Secretary  of  the  Board. 

"(c)  Board' s  authority  with  respect  to  applications 
for  approval  of  materials,  methods  and  types  of  construc- 
tion. Where  application  has  been  made  to  the  Superinten- 
dent  to  approve  new  materials,  new  methods  and  types  of 
construction  as  complying  with  approvals  previously 
granted  or  the  standards  of  safety  set  up  by  this  Code, 
and  the  approval  of  such  application  has  been  denied, 
the  Board  shall  have  authority,  at  the  request  of  the 
applicant,  to  determine  whether  such  materials,  methods 
and  types  of  construction  comply  therewith. 

"The  Board  shall  adopt  rules  and  specifications  for 
examining  and  testing  proposed  materials  and  methods  of 
construction.  A  copy  of  such  rules  and  specifications 
shall  be  furnished  to  the  applicant. 

"The  applicant  shall  cause  to  be  made,  at  his 
expense,  all  reasonable  tests  and  examinations  required 
by  the  Board  to  substantiate  his  claims  that  said  new 
materials,  new  methods  and  types  of  construction  comply 
with  the  standards  of  safety  established  by  this  Code. 
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"The  Board  shall  have  power,  with  the  applicant's 
consent,  to  call  upon  such  experts  as  it  deems  necessary 
to  consider  and  report  upon  the  technical  matters  con- 
cerning such  application.  The  engagement  of  the  services 
of  such  experts  shall  be  with  the  consent  of  and  at  the 
expense  of  the  applicant,  and  the  Board  shall  have  power 
to  require  security  for  the  payment  of  such  expense. 
Such  expense  shall  be  in  addition  to  the  required  filing 
fees  as  set  forth  in  Article  3.  Any  official  or  employee 
of  the  City  and  County  called  upon  by  the  Board  shall 
serve  without  compensation. 

"The  Board  shall  certify  the  results  of  examinations 
and  tests,  together  with  its  recommendation  on  the  appli- 
cation, to  the  Superintendent.  If  the  Board  recommends 
approval,  the  Superintendent  shall  thereupon  approve  the 
materials  or  methods  of  construction.  The  Board  shall 
have  power  to  attach  such  conditions  to  its  recommenda- 
tions as  it  deems  necessary  in  the  interests  of  public 
safety,  and  the  Superintendent's  approval  shall  be  granted 
subject  to  such  conditions. 

"(d)  Board's  authority  with  respect  to  applications 
for  variances  from  Code  requirements.  Where  new  materials, 
new  methods  and  types  of  construction  are  not  involved, 
the  Board  shall  have  authority  to  consider  the  application 
for  a  permit  the  approval  of  which  would  require  a 
variance  from  the  provisions  of  this  Code. 

"If  the  Board  finds  that  such  variance  will  not 
result  in  a  condition  less  safe  and  less  desirable  from 
the  viewpoint  of  public  welfare  than  would  result  from 
the  enforcement  of  compliance  with  such  provisions,  it 
shall  recommend  to  the  Superintendent  the  approval  of 
such  permit.  Upon  receipt  of  such  recommendation,  the 
Superintendent  shall  approve  such  permit.  The  Board  may 
attach  to  such  recommendations  any  conditions  which  public 
safety  and  welfare  may  require,  and  the  Superintendent 
in  approving  such  permit  shall  incorporate  such  conditions 
therein. 

"(e)  Form  of  application — Action  on.  All  applica- 
tions to  the  Board  shall  be  made  in  writing  and  shall  be 
filed  with  the  Secretary  of  the  Board.  The  Board  shall 
act  upon  each  application  without  unreasonable  or  unnec- 
essary delay. 

"(f)  Procedure.  The  Board  shall  establish  reason- 
able rules  and  regulations  for  its  own  procedure  not 
inconsistent  with  the  provisions  of  this  Code.  The  Board, 
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by  a  majority  vote,  shall  choose  its  officers,  other 
than  the  Secretary. 

"(g)  Quorum.  Four  (4)  members  of  the  Board  shall 
constitute  a  quorum,  and  action  of  the  Board  shall 
require  the  affirmative  votes  of  not  less  than  three  (3) 
members.  No  member  of  the  Board  shall  pass  upon  any 
question  in  which  he,  or  any  corporation  in  which  he  is 
a  shareholder,  is  interested. 

"(h)  Meetings.  Meetings  of  the  Board  shall  be 
held  at  the  call  of  the  Secretary  of  the  Board  and  at 
such  times  as  the  Board  may  determine.  All  meetings 
of  the  Board  shall  be  public  meetings. 

"(i)  Decisions  by  resolution.  Every  decision  and 
recommendation  of  the  Board  shall  be  by  resolution  filed 
with  the  Director.  A  copy  shall  be  mailed  to  the  appli- 
cant. A  copy  shall  also  be  filed  with  the  Superintendent 
who  shall  notify  other  interested  bureaus  or  departments 
charged  with  the  enforcement  of  the  Building  Code. 

"(j)  Appeals  to  the  Board  of  Permit  Appeals. 
Except  for  approval  of  new  materials,  substitute  methods 
and  types  of  construction  and  matters  relating  to  engi- 
neering design  and  construction  and  public  safety,  this 
section  does  not  abrogate  the  right  of  appeal  as  set 
forth  in  Section  336. 

It  must  be  noted  that  nowhere  in  the  code  are  the  members 
of  the  Board  of  Examiners  declared  to  be  "officers"  of  the  City  and 
County.  Section  4  of  the  Charter  categorizes  as  officers  members 
of  "boards"  only  when  appointed  by  the  Mayor.  However,  conventional 
legal  tests  lead  to  the  conclusion  that  the  members  must  be  so 
classified.  The  usual  standard  is  this:  Does  the  person  whose 
status  is  in  question  exercise  part  of  the  sovereign,  governmental 
powers  of  the  political  entity  represented  by  him?   (See  40  Cal.Jur. 
(2)  649  et  seq.) 

Pertinent  to  that  inquiry  is  the  general  purpose  of  the 
Building  Code  as  thus  expressed  in  Section  102: 

"Sec.  102.   Purpose.  The  purpose  of  this  Code  is 
to  safeguard  life  and  limb,  health  and  public  welfare  by 
regulating  quarrying,  grading,  excavating  or  filling  of 
land  in  San  Francisco  and  by  regulating  and  controlling 
the  design,  construction,  remodeling,  alteration,  repair- 
ing, maintenance,  use,  moving  and  removal  of  buildings 
or  other  structures  or  parts  thereof  erected  or  to  be 
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erected  in  San  Francisco;  the  safety  of  workers  and 
others  during  these  operations,  and  the  safe  use  of 
such  buildings,  structures  and  land.   ..." 

The  foregoing  section  embodies  all  of  the  classic  compo- 
nents of  the  police  power  (see,  California  Constitution,  Article  XI, 
Sec.  11)  relative  to  building  construction  within  the  City.  The 
police  power  is  an  attribute  of  sovereignty,  founded  upon  the  right 
and  duty  of  government  to  provide  for  the  welfare  and  safety  of  its 
citizenry  and  the  well  being  of  society.   (McKay  Jewelers,  Inc.  v. 
Bowron,  19  Cal.  2d  595;  Miller  v.  Bd.  of  Public  Works,  195  Cal.  477) 
Where  one  in  the  service  of  government  actually  exercises  sovereign 
powers  in  his  own  right  under  authority  given  by  the  law  governing 
his  service,  he  is  regarded  as  an  "officer"  rather  than,  for 
instance,  an  employee,  or  a  mere  agent,  or  an  independent  contractor 
(40  Cal.  Jur.  (2)  649-653) 

A  study  of  Section  806  of  the  Building  Code  discloses  that 
the  Board  of  Examiners  possesses,  by  the  law  of  its  creation,  such 
powers.  Basically,  the  code  sets  forth  in  precise  detail  the 
materials,  methods  and  types  of  construction  which  must  be  employed 
to  achieve  the  purpose  of  "safeguard(ing)  life  and  limb,  health  and 
public  welfare.   (See  Sec.  102)  Whenever  an  intended  builder 
applies  to  the  Superintendent  of  Building  Inspection  for  permission 
to  depart  from  the  stringencies  of  the  code,  requesting  that  he  be 
allowed  to  use  "new  materials,  new   methods  and  types  of  construc- 
tion," and  the  Superintendent  denies  such  permission,  the  applicant 
may  present  his  cause  to  the  Board  of  Examiners.   (Sec.  806(c)) 
Thereafter,  the  Board  is  empowered  to  investigate  and  study  such 
"new  materials,  new  methods  and  types  of  construction"  to  ascertain 
whether  such  comply  with  the  standards  of  safety  set  up  by  the  code. 
If  the  Board  recommends  approval,  "the  Superintendent  shall  there- 
upon approve  the  materials  or  methods  of  construction.11   (Sec.  806 
(c) )      (Emphasis  added) 

In  addition,  and  where  new  materials  or  new  methods  or 
types  of  construction  are  not  involved,  the  Board  is  empowered  to 
recommend  the  allowance  of  variances  from  the  requirements  of  the 
code,  subject  to  the  preservation  of  the  safety  requisites;  and 
upon  such  Board  recommendation  for  allowance  of  variance,  "the 
Superintendent  shall  approve  such  permit."   (Sec.  806(d))  (Emphasis 
added) 

I  conceive  the  foregoing  grants  of  power  to  the  Board  as 
indicating  that,  in  its  own  right,  it  exercises  sovereign,  govern- 
mental prerogatives  in  the  domain  within  which  it  functions.  That 
is,  within  the  legislative  standards  which  confer  and  condition  its 
authority,  the  Board  truly  exercises  segments  of  the  sovereign 
police  power  possessed  by  the  City  and  County.  Hence,  the  several 
persons  comprising  the  Board  must  be  regarded  as  "officers"  of  the 
City  and  County. 
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The  status  of  such  members  as  officers  raises  conflict  of 
interest  questions  suggested  by  Section  1090  of  the  Government  Code 
and  Sections  222  and  222.1  of  the  San  Francisco  Charter. 

Section  1090  may  be  immediately  eliminated  as  a  deterrent 
to  Mr.  Raf fin's  proposed  service  on  the  Board  of  Examiners  because 
it  inhibits  an  officer's  "interest"  only  in  the  situation  where  the 
officer  is  interested  in  a  contract  made  by  the  officer  in  his 
official  capacity,  or  by  the  body  or  board  of  which  he  is  a  member. 
Nothing  in  the  provisions  of  the  Building  Code  respecting  the  Board 
of  Examiners  contemplates  the  making  of  contracts  with  intended 
builders,  so  under  no  circumstance  could  the  Board  ever  engage  in 
contractual  relations  with  Mr.  Raffin's  general  contracting  firm. 
Hence,  Section  1090  of  the  Government  Code  is  obviously  inapplicable 

Several  of  the  provisions  of  Charter  Section  222,  as  condi- 
tioned by  Section  222.1,  are  material  to  your  inquiry.  Such  provi- 
sions of  Section  222  are  as  follows : 

(1)  "No  member  of  any  board  or  commission  shall  accept  any 
employment  relating  to  the  business  or  the  affairs  of  any 
person,  firm  or  corporation  which  are  subject  to  regulation 
by  the  board  or  commission  of  which  he  is  a  member.1 

(2)  "No  supervisor  and  no  officer  or  employee  of  the  city  and 
county,  shall  be  or  become,  directly  or  indirectly,  interested 
in,  or  in  the  performance  of,  any  contract,  work,  or  business, 
or  in  the  sale  of  any  article,  the  expense,  price  or  considera- 
tion of  which  is  payable  from  the  treasury  ..." 

(3)  "...  nor  shall  any  person  in  this  section  designated 
during  the  time  for  which  he  was  elected  or  appointed, 
acquire  an  interest  in  any  contract  with,  or  work  done  for, 
the  city  and  county,  or  any  department  or  officer  thereof 

.  .  .  unless  the  same  shall  be  devolved  upon  him  by  law." 

(4)  "No  supervisor  and  no  officer  or  employee  of  the  city  and 
county  shall  engage  in  any  activity,  employment  or  business 
or  professional  work  or  enterprise  which  is  inconsistent, 
incompatible  or  in  conflict  with  his  duties  as  a  supervisor 
or  officer  or  employee  of  the  city  and  county  or  with  the 
duties,  functions  and  responsibilities  of  his  appointing 
power,  or  the  department,  office  or  agency  by  which  he  is 
employed,  or  the  board  or  commission  of  which  he  is  a 
member . " 

Insofar  as  material  hereto,  Section  222.1  provides  as 
follows : 
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"A  supervisor,  officer  or  employee  shall  not  be  deemed 
interested  in  or  in  the  performance  of  any  contract, 
work,  business,  or  the  sale  of  any  article,  the  expense, 
price  or  consideration  of  which  is  payable  from  the 
treasury,  within  the  meaning  of  section  222,  unless  such 
contract,  work,  business  or  sale  is  awarded,  entered 
into,  or  authorized  by  him  in  his  capacity  as  supervisor, 
officer  or  employee,  or  by  an  officer  or  employee  under 
his  supervision  and  control,  or  by  a  board  or  commission 
of  which  he  is  a  member." 

The  mentioned  provisions  of  Section  222  will  be  discussed 
under  the  numerical  sequence  given  them  above  (i.e.,  (l),  (2),  (3), 
(4)),  and  wherever  the  quoted  provisions  of  Section  222.1  are 
material,  the  same  will  be  touched  upon  in  my  analyses. 

(l)   "No  member  of  any  board  or  commission  shall  accept  any 

employment  relating  to  the  business  or  the  affairs  of  any 
person,  firm  or  corporation  which  are  subject  to  regulation 
by  the  board  or  commission  of  which  he  is  a  member. 

Although  there  has  never  been  any  definitive  interpretation, 
by  a  court  or  otherwise,  of  this  segment  of  Section  222,  and  although 
there  are  certain  obscurities  present  therein,  I  believe  that  a 
reasonable  reading  of  the  provision  does  not  inhibit  Mr.  Raf fin's 
contemplated  service  upon  the  Board  of  Examiners,  We  may  assume  that 
even  though  the  status  of  Mr.  Raf fin  as  a  member  of  the  firm  of 
Rothschild,  Raf fin  and  Weirick  is  not  the  same  as  "employment",  with- 
in the  meaning  of  that  word  as  the  same  appears  in  the  sentence 
under  study,  the  intent  is  to  proscribe  dual  interest  and  divided 
allegiance.  Viewed  in  such  light,  Mr.  Raff in  would  have  such  dual 
interest,  even  though  not  as  an  "employee",  in  a  firm  "the  business 
or  the  affairs"  of  which  "are  subject  to  regulation"  by  the  Board  of 
Examiners. 

It  appears  that  the  crucial  words  for  our  present  consider- 
ations are  the  following: 

"...  business  or  .  .  .  affairs  .  .  .  which  are  subject 
to  regulation  by  the  board  or  commission  .  ,  . "  (Emphasis 
added) 

"Subject  to"  means  under  the  control  of,  or  subordinate 
to  (Avery  County  Bank  v.  Smith,  120  S.E.  215;  Blackwell  Lumber  Co. 
v.  Empire  Mill  Co.,  155  Pac.~o"80)  under  the  dominion  of  (Johnson 
v.  Tilley,  288  N.W.  521)  or  limited  by  (Homan  v.  Employers 
Reinsurance  Corp,,  136  S.W.  2d  289). 

"Regulation"  is  a  word  which,  depending  upon  the  context 
in  which  used,  may  be  a  noun,  an  adjective  or  a  verb. 
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As  a  noun,  it  means  a  precept,  a  rule,  a  law.  (Blatz 
Brewing  Co.  v.  Collins,  69  Cal.  App.  2d  639)  For  example,  one 
could  say,  "This  is  a  difficult  regulation  to  enforce." 

As  an  adjective,  the  word  is  used  to  describe  something 
else;  as,  for  instance,  "This  is  the  regulation  uniform  of  the  fire 
department."   (Webster's  International  Dictionary,  2nd  Ed.) 

Next,  the  word  "regulation"  may  also  be  a  transitive  verb 
(see  Webster,  supra),  being  used  in  such  form  as  "The  regulation  of 
this  activity  is  a  duty  imposed  upon  the  police  department."   In 
this  sense,  the  word  means  to  prescribe  for,  to  govern,  or  to  control 
under  the  authority  of  law  and  by  the  use  of  laws,  rules  and  regula- 
tions.  (See  Webster,  supra ;  Stone  v.  Gray,  200  Atl.  517;  Anderson 
v.  City  of  Wellington,  19  Pac.  723,  Yale  University  v.  New  Haven, 
"114  Atl.  26b j  FowIer~v.  City  of  Anderson,  120  S.E.  410;  Kentucky, 
etc.,  Corp.  v.  Pub.  Serv.  Comm.,  23~Fed.  Supp.  509 j  Cloutier  v. 
Milk  Control  Bd.,  20  Atl.  2d  554)  Familiar  examples  of  the  verb 
usage  of  ''regulation"  is  the  regulation  by  Congress  of  interstate 
commerce;  by  the  Public  Utilities  Commission  of  California  of  public 
utility  companies  within  the  state;  by  our  own  local  Police  Commis- 
sion of  the  operation  of  taxi cabs  upon  the  streets  of  San  Francisco. 

It  is  in  the  foregoing  sense  —  as  a  verb  —  that  the  word 
"regulation"  is  used  in  the  first  sentence  of  Section  222.  Thus, 
the  proscription  stated  is  one  which  applies  when  the  board  or  com- 
mission exercises  regulatory  control  over  the  business  or  affairs  of 
the  person,  firm  or  corporation  with  which  the  board  or  commission 
member  has  his  dual  attachment.  We  note  that  the  inhibition  covers 
business  or  affairs  "which  are  subject  to  regulation";  and  not 
business  or  affairs  which  merely  may  later  become  subject  to  some 
regulatory  power  of  the  board  or  commission.  That  is,  the  section 
forbids  a  duality  of  interest  which  is  immediate,  and  apparent  as 
such;  and  not  merely  one  which,  by  a  combination  of  circumstances, 
may  later  come  into  being. 

It  is  clear  from  a  reading  of  the  Building  Code  that,  as 
such,  the  Board  of  Examiners  can  and  will  exercise  no  regulatory,  in 
the  verb  sense  of  controlling  or  governing,  power  over  any  general 
contracting  firm  such  as  Rothschild,  Raff in  and  Weirick.   It  may 
well  be  that  at  some  future  time  the  firm  may  present  to  the  Board 
an  application  of  the  type  contemplated  by  Section  806  of  the  Build- 
ing Code.  At  that  time,  and  only  as  to  that  application,  the  Board 
will  undoubtedly  exercise  "regulatory"  powers  over  the  firm;  but 
until  that  time,  as  I  interpret  the  language  in  question,  the  firm 
will  not  be  "subject  to  regulation"  by  the  Board  of  Examiners. 
Until  such  an  application  was  presented  by  Mr.  Raf fin's  firm,  he 
could,  as  a  member  of  the  Board,  exercise  all  powers  given  by  the 
code,  and  his  actions  would  not  contravene  the  first  sentence  of 
Section  222. 
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However,  Mr.  Raff In  obviously  could  not  function  as  a 
member  of  the  Board  regarding  any  application  made  to  the  Board  by 
Rothschild,  Raffin  and  Weirick.  Respecting  such  application,  the 
forbidden  conflict  of  interest  would  be  present,  and  Mr.  Raffin 
would  have  to  withdraw  from  any  deliberation  upon  the  issue. 

(2)  "No  supervisor  and  no  officer  or  employee  of  the  city  and 

county,  shall  be  or  become,  directly  or  indirectly,  interested 
in,  or  in  the  performance  of,  any  contract,  work,  or  business, 
or  in  the  sale  of  any  article,  the  expense,  price  or  consider- 
ation of  which  is  payable  from  the  treasury  ..." 

In  order  to  interpret  the  foregoing,  we  must  consider  it 
together  with  the  following  language  of  Section  222.1: 

"A  supervisor,  officer  or  employee  shall  not  be 
deemed  interested  in  or  in  the  performance  of  any  con- 
tract, work,  business,  or  the  sale  of  any  article,  the 
expense,  price  or  consideration  of  which  is  payable  from 
the  treasury,  within  the  meaning  of  section  222,  unless 
such  contract,  work,  business  or  sale  is  awarded,  entered 
into,  or  authorized  by  him  in  his  capacity  as  supervisor, 
officer  or  employee,  or  by  an  officer  or  employee  under 
his  supervision  and  control,  or  by  a  board  or  commission 
of  which  he  is  a  member." 

Prior  to  the  adoption  of  Section  222.1  by  the  electorate 
in  1959,  I  had  interpreted  the  extremely  broad  "interest  in  contract 
language  of  Section  222,  quoted  above,  as  proscribing  a  city 
officer's  interest  in  a  city  contract  only  when  the  contract  was 
awarded  or  let  out  by  the  officer  or  by  a  board  or  commission  of 
which  he  was  a  member.   (See  Opinion  No.  1307D,  dated  Nov.  25,  1958) 
With  the  adoption  of  Section  222.1,  that  concept  of  limitation  has 
now  been  incorporated  into  our  organic  law,  in  the  language  above 
set  out. 

By  virtue  of  those  interpretive  limitations,  Mr.  Raffin, 
as  a  member  of  the  Board  of  Examiners,  would  not  become  involved  In 
a  conflict  of  interest  by  the  mere  fact  that  some  department  of  the 
city  awarded  work,  paid  for  from  city  funds,  to  the  firm  of 
Rothschild,  Raffin  and  Weirick. 

While  Mr.  Raffin' s  company  might  be  awarded  many  contracts 
for  city  work,  which,  as  indicated  above,  would  not  per  se  involve 
him  in  a  conflict  of  interest  within  the  purview  of  Charter  Sections 
222  and  222.1,  it  must  be  cautioned  that  if  the  company  made  applica- 
tion to  the  Board  of  Examiners  to  exercise  its  powers  regarding  any 
such  work,  Mr.  Raffin  would  be  disqualified  to  act  thereon.  Partic- 
ipation by  him  in  a  matter  involving  his  own  company  would  obviously 
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create  a  prohibited  conflict  of  Interest;  a  conflict  which  is  founded 
upon  basic  common  law  principles  and  not  dependent  for  its  existence 
upon  the  language  of  our  local  charter  or  ordinances.  In  such  case, 
the  Board's  deliberations  and  actions  would  have  to  be  conducted 
without  Mr.  Raffin  in  any  way  participating  therein. 

The  language  of  Section  222.1  may  give  suggestion  of  the 
thought  that  a  prohibited  "interest"  (in  Mr.  Raffin)  would  be  present 
if  the  remaining  members  of  the  Board,  in  acting  upon  a  Rothschild, 
Raffin  and  Weirick  application  where  a  city  contract  is  involved, 
would  act  favorably  so  as  to  allow  the  company  a  variance  or  to  use 
new  materials  or  new  methods  or  types  of  construction.  Such  suggests 
the  question  of  whether,  as  to  the  "variance"  facet  of  the  work  or 
as  to  the  "new  materials,  methods  or  types"  facets  of  the  work,  the 
favorable  action  of  the  remaining  four  members  --  Mr.  Raffin  being 
necessarily  disqualified,  as  discussed  above  —  would  be  "work  .  .  . 
authorized  .  .  .  by  a  board  or  commission  of  which  he  (Mr.  Raffin) 
is  a  member,"  within  the  meaning  of  the  section  as  the  same  is 
intended  to  define  an  inhibited  interest. 

It  is  my  opinion  that  Section  222.1,  in  the  context  noted, 
refers  only  to  city  work  "authorized  .  .  .  by  a  board  or  commission" 
in  the  contractual  sense,  in  the  bargaining  and  awarding  sense,  in 
the  sense  of  the  exercise  of  discretion  as  to  whether  the  city 
should  or  should  not  have  the  "work"  done,  and,  if  done,  how  much 
should  be  paid  for  it.  The  Board  of  Examiners,  acting  under  the 
powers  granted  it  by  the  Building  Code,  would  play  no  part  in  such 
contractual  procedures;  and,  indeed,  would  not  be  presented  with  any 
Section  806  application  (from  Rothschild,  Raffin  and  Weirick)  until 
after  the  "work"  had  already  been  "authorized"  --  in  the  contractual 
sense  —  by  some  other  city  authority.  I  am  convinced  that  so 
limiting  the  intended  import  of  "work  .  .  .  authorized"  Is  the  only 
interpretation  which  may  be  given  to  Section  222.1,  and  is  the  one 
compelled  by  consideration  of  the  common  law  and  statutory  reason 
for  which  conflict  of  interest  rules  respecting  public  contracts 
have  come  into  being.  The  theory  of  such  rules  is  to  protect  the 
public  treasury  against  the  depredations  of  public  servants  whose 
discretionary  powers  over  expenditures  of  public  funds  may  be 
exercised  for  their  individual  purposes  rather  than  solely  for  the 
public  welfare.   It  is  clear  that  all  such  elements  of  the  "contract' 
or  "work"  picture  will  have  been  settled  before  the  Board  of 
Examiners  may  be  presented  with  a  Section  806  application,  and  the 
"work"  will  have  been  already  "authorized",  and  will  in  fact  be 
done,  even  though  the  Board  may  not  approve  a  variance  or  will  not 
approve  new  materials  or  new  methods  or  types  of  construction. 

Accordingly,  you  are  advised  that  Mr.  Raffin  would  not 
become  involved  in  a  conflict  of  interest  under  the  noted  circum- 
stances merely  because,  after  his  own  withdrawal  from  action  upon 
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the  application  made  by  his  company,  the  remaining  members  of  the 
Board  would  allow  the  variance  or  allow  the  use  of  new  materials  or 
new  methods  or  types  of  construction. 

(3)   "...  nor  shall  any  person  in  this  section  designated 
during  the  time  for  which  he  was  elected  or  appointed, 
acquire  an  interest  in  any  contract  with,  or  work  done 
for,  the  city  and  county,  or  any  department  or  officer 
thereof  .  .  .  unless  the  same  shall  be  devolved  upon 
him  by  law." 

This  proscription,  which  appears  in  the  second  sentence  of 
the  first  paragraph  of  Section  222,  is  an  original  provision  of  the 
Charter  of  1932.  Although  some  obscurity  is  present  as  to  charter 
intent  regarding  this  clause,  it  would  appear  that  it  was  intended 
to  eliminate  the  "conflict"  blemish  respecting  the  person  who 
acquired  an  interest  in  the  city  contract  or  work  during  the  time  of 
his  service  (under  election  or  appointment)  in  the  instance  where 
the  interest  was  "devolved  upon  him  by  law."  A  property  right  of 
any  kind  is  said  to  "devolve"  upon  a  person,  i.e.,  be  transferred  to 
him,  only  when  the  transfer  is  by  operation  of  law,  and  without  any 
voluntary  act  of  the  previous  owner.   (First  National  Bank  v.  Menke, 
128  Cal.  103;  San  Francisco  v.  Aguirre,  9^  Cal".  182) 

Whatever  obscurities  are  present  in  the  instant  inhibition, 
which  inhibition  would  seem  per  se  inapplicable  to  the  Raff in  situa- 
tion because  of  his  immediate  interest  in  the  contracts  voluntarily 
entered  into  between  the  city  and  Rothschild,  Raffin  and  Weirick, 
the  entire  "conflict"  picture  is  conditioned  by  the  limitations 
expressed  in  Section  222.1.  That  is,  it  is  now  the  law  since 
adoption  of  Section  222.1  that  an  inhibited  interest  is  not  present 
unless  the  contract,  business,  work,  etc.,  be  awarded,  entered  into 
or  authorized  by  the  person  in  question  or  by  the  board  or  commis- 
sion of  which  he  is  a  member.  Viewed  with  such  qualifications,  the 
clause  of  Section  222  now  being  considered  would  offer  no  impediment 
to  Mr.  Raffin' s  service  upon  the  Board  of  Examiners;  such  service, 
of  course,  being  subject  to  all  of  the  conditions  thereon,  in 
instances  where  applicable,  covered  in  my  discussion  of  items  (1) 
and  (2)  above. 


OPINION  NO.  1456 
June  30,  I960 
Page  13 


(4)   "No  supervisor  and  no  officer  or  employee  of  the  city 
and  county  shall  engage  in  any  activity,  employment  or 
business  or  professional  work  or  enterprise  which  is 
Inconsistent,  incompatible  or  in  conflict  with  his  duties 
as  a  supervisor  or  officer  or  employee  of  the  city  and 
county  or  with  the  duties,  functions  and  responsibilities 
of  his  appointing  power,  or  the  department,  office  or 
agency  by  which  he  is  employed,  or  the  board  or  commission 
of  which  he  is  a  member." 

Service  by  Mr.  Raff in  on  the  Board  of  Examiners,  tested 
against  the  foregoing  provisions  of  (the  second  paragraph  of)  Section 
222,  would  give  rise  to  two  questions:   (l)  Would  his  business 
association  with  Rothschild,  Raffin  and  Weirick  be  "inconsistent, 
incompatible  or  in  conflict  with  .  .  .  the  duties,  functions  and 
responsibilities"  of  the  Board  of  Examiners,  or  (2)  with  those  of 
his  appointing  power  (i.e.,  the  Director  of  Public  Works). 

It  is  evident  that  there  is  no  per  se  incompatibility  or 
conflict  between  the  duties,  functions  and  responsbilities  of  a 
member  of  the  Board  of  Examiners  and  such  member's  business  interest 
in  a  general  contracting  firm.  This  appears  obvious  irrespective  of 
whether  the  member's  firm  does  or  does  not  do  business  with  the  city, 
as  that  factor  has  been  discussed  above.  As  also  discussed  above,  a 
forbidden  conflict  or  incompatibility  could  arise  if,  for  instance, 
an  application  for  Board  action  under  Section  806  of  the  Building 
Code  were  presented  by  Mr.  Raffin' s  firm;  in  which  event,  as  I  have 
previously  cautioned,  Mr.  Raffin  would  be  compelled  to  withdraw  from 
the  Board's  deliberations  and  action  upon  the  application.  Absent 
such  factual  circumstance,  however,  the  mere  fact  of  Mr.  Raffin' s 
engagement  in  the  general  contracting  business,  even  to  the  extent 
where  his  firm  does  business  with  the  city,  would  not  result  in  the 
forbidden  conflict,  inconsistency  or  Incompatibility. 

It  is  equally  obvious  that  Mr.  Raffin' s  engagement  (while 
a  member  of  the  Board  of  Examiners)  in  the  general  contracting  busi- 
ness would  not  per  se  create  any  conflict  or  incompatibility  between 
his  private  business  position  and  the  duties,  functions  and  responsi- 
bilities of  the  Director  of  Public  Works;  and  this  also  irrespective 
of  whether  Rothschild,  Raffin  and  Weirick  ever  does  business  with  the 
city. 

The  several  factors  involved  in  this  opinion  have  been 
rather  extensively  discussed  with  the  thought  In  mind  that  a  detailed 
explanation  of  my  views  concerning  the  necessary  correlation  between 
Section  806  of  the  Building  Code  and  Sections  222  and  222.1  of  the 
Charter  may  assist  you  not  only  in  the  Raffin  situation,  but  also 
with  regard  to  other  and  future  appointments  to  be  made  by  you  of 
professional  experts  to  the  Board  of  Examiners. 
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In  accordance  with  all  of  the  foregoing,  and  subject  to 
the  several  conditions  explained  hereinabove,  it  is  my  opinion  that 
Mr.  Raff in  may  accept  appointment  to  and  serve  upon  the  Board  of 
Examiners  with  immunity  against  any  conflict  of  interest  created 
either  by  common  law  principles  or  by  the  provisions  of  our  Charter, 


and  you  are  so  advised. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Reuben  H.  Owens 

Director  of  Public  Works 

253  City  Hall 

San  Francisco  2,  California 
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June  30,  1960 


Hon.  John  Jay  Ferdon 

Supervisor 

235  City  Hall 

San  Francisco  2,  California 

Dear  Supervisor  Ferdon: 

After  the  conclusion  of  last  year's  Board  of  Equal- 
ization session  you  directed  my  attention  to  a  communication 
from  Robert  H.  Hersereau,  commenting  on  the  hearing  just  com- 
pleted. The  communication  from  Mr.  Mersereau  in  substance 
protested  that  there  was  no  definite  standard  followed  by  the 
Board  in  acting  on  equalization  applications,  and  in  your 
letter  you  solicited  my  advice  and  pointed  out  that  it  would 
be  helpful  if  a  definite  formula  could  be  set  up  from  which 
the  fair  assessment  value  of  real  property  could  be  determined. 

As  the  above  communication  followed  the  conclusion 
of  the  1959  Equalization  session,  I  have  intentionally  delayed 
answering  until  just  prior  to  the  1960  Equalization  session  so 
as  to  take  advantage  of  any  intermediate  changes  in  the  law 
or  court  interpretation  thereof  that  would  be  helpful  in  answer- 
ing your  inquiry. 

After  again  reviewing  the  case  and  statutory  law  to 
date,  I  must  affirm  again  the  advice  given  you  on  previous 
occasions,  that  I  cannot  advise  you  legally  on  the  factual 
questions  raised  as  to  value  and  cannot  legally  prescribe  a 
definite  formula  for  your  use  in  connection  with  your  consider- 
ation of  applications  for  reduction  of  assessment  such  as  that 
filed  by  Mr.  Mersereau.   (See  opinions  of  City  Attorney,  No. 
867,  dated  July  19,  1954,  and  No.  1098,  dated  July  23,  1956.) 
Any  attempt  on  my  part  to  do  so  would  be  improper,  considering 
the  judicial  nature  of  your  function  in  sitting  as  a  County 

Board  of  Equalization  and  the  purpose  it  subserves  in  the  assess- 
ment process  as  will  hereafter  appear. 


NO.  145 6 -A 
Hon.  John  Jay  Ferdon  -2-  June  30,  1960 

Supervisor 


The  Revenue  and  Taxation  Code  provides,  in  Section  401, 
that  "Except  as  provided  in  this  part,  all  taxable  property  shall 
be  assessed  at  its  full  cash  value,"  and  Section  110  defines  "full 
cash  value"  to  mean  "the  amount  at  which  property  would  be  taken 
in  payment  of  a  just  debt  from  a  solvent  debtor.   However,  the 
precise  method  to  be  used  in  calculating  full  cash  value  is  not 
prescribed  by  law,  and  it  is  pointed  out  in  the  case  of  Utah 
Construction  Co.  v.  Richardson.  187  Cal.  649,  652-653,  that  it 
is  not  essential  that  the  Legislature  prescribe  the  method  of 
valuation  to  be  employed,  but  it  may  delegate  to  its  taxing 
officers  the  power  to  adopt  a  suitable  method,  and  in  such  case 
the  assessors  must  value  the  property  according  to  their  best 
judgment  and  with  honest  purpose. 

The  function  of  the  County  Board  of  Equalization 
under  the  provisions  of  Article  XIII,  Section  9  of  the  Consti- 
tution and  Sections  1601-1615  of  the  Revenue  and  Taxation  Code 
is  to  equalize  the  valuation  of  the  taxable  property  in  the  county 
as  determined  by  the  assessor. 

In  commenting  on  this  function  of  the  County  Board  of 
Equalization,  the  court  in  the  early  case  of  Wells  Fargo  &  Co.  v. 
State  Board  of  Equalization.  56  Cal.  194,  pointed  out  at  pages 
196-197  that  "To  equalize  is  to  make  equal,  to  cause  to  corres- 
pond, or  to  be  like  in  amount  or  degree,  as  compared  with 
something.  The  County  Boards  are  .  .  .  given  the  power  'to 
equalize  the  valuation  of  the  taxable  property  in  the  county,1 
that  is  to  say,  to  compare  the  individual  assessments  upon  the 
assessment  roll,  one  with  another,  and  make  them  equal." 

The  Board  has  no  power  to  assess  or  reassess  property 
but  can  only  hear  and  determine  whether  the  assessors  have  im- 
partially performed  their  duties  and  equalize  the  valuations  made 
by  them.   (Farmers  etc.  Bank  v.  Board  of  Equalization  of  Los 
Angeles,  97  Cal.  318;  People  v.  Supervisors  of  Sacramento  County, 
59  Cal .  321;  46  Cal.  Jur.  2d,  p.  723.)  The  inquiry  is  confined 
to  the  proportionate  valuations  of  the  separate  parcels  of 
property  that  are  taxable  within  the  county  concerned.   (Brookes 
v.  City  of  Oakland.  160  Cal.  423.)  The  value  of  the  property  Is 
to  be  determined  Sy  the  County  Board  on  such  basis  as  is  used  in 
regard  to  other  property  so  as  to  make  all  assessments  as  equal  and 
as  fair  as  is  practicable.   (Flying  Tiger  Line  v.  County  of 
Los  Angeles.  51  Cal.  2d  314.) 

In  hearing  individual  applications  for  reductions  in 
assessments,  the  County  Board  acts  in  a  quasi- judicial  capacity 
and  must  base  its  determination  on  the  evidence  produced  before 
it.  In  such  proceeding  the  burden  of  proof  is  on  the  applicant. 
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Supervisor 

As  pointed  out  in  the  case  of  Wild  Goose  Country  Club 
v.  County  of  Butte,  60  Cal .  App.  339,  "The  assessment  is  presumed 
to  be  fair  and  the  burden  of  proof  rested  upon  petitioner  in  the 
proceeding  before  the  board  (Sunday  Lake  Iron  Co.  v.  Township  of 
Wakefield,  247  U.  S.  350  (62  L.  Ed.  1154,  38  Sup.  Ct.  Rep.  495). 
In  the  absence  of  evidence  tending  to  show  the  value  of  plaintiff's 
lands  or  of  other  lands  in  the  county,  the  premises  were  wanting 
from  which  a  conclusion  could  be  drawn  by  the  board  that  inequal- 
ity of  assessments  existed." 

I  believe  it  is  clear  from  the  foregoing  that  in  acting 
on  applications  for  equalization  such  as  that  filed  by  Hr.  Iiersereau, 
the  Board  sits  as  a  quasi- judicial  board  of  review  of  the  fairness 
and  impartiality  of  the  assessor's  work  considering,  necessarily, 
the  assessor's  valuation  of  the  particular  property  as  compared 
with  the  valuation  of  other  property  of  a  like  nature  and  basing 
its  decision  on  the  evidence  and  information  adduced  at  the  hear- 
ing. 

Under  such  circumstances ,  I  believe  you  will  agree  that 
it  would  be  improper  for  me  to  furnish  a  pre-determined  definite 
formula  for  the  ascertainment  of  value  to  be  used  in  the  perform- 
ance of  this  equalization  and  judicial  function. 

Yours  truly, 


DION  R.  HOLM 
City  Attorney 
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